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REAUTHORIZATION  OF  THE  ADMINISTRATIVE 
DISPUTE  RESOLUTION  ACT 


WEDNESDAY,  DECEMBER  13,  1995 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  2  p.m.  in  room 
2226,   Raybum    House   Office   Building,    Hon.    George   W.    Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:   Representative   George   W.    G«kas,   Bob   Inglis,   Steve 
Chabot,  Michael  Patrick  Flanagan,  Jack  Reed,  and  Robert  C.  Scott. 
Also    present:    Raymond   V.    Smietanka,    chief   counsel;    Diana 
Schacht,  counsel;  Roger  T.  Fleming,  counsel;  Susana  Gutierrez,  sec- 
retary; and  Agnieszka  Fryszman,  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  Gekas  [presiding].  The  hour  of  2  o'clock  having  arrived,  the 
meeting  of  the  subcommittee  will  come  to  order.  We  will  recess 
until  the  conclusion  of  the  vote  that  is  now  pending  on  the  House 
floor.  We  will  reconvene  at  the  end  of  that  vote  which  we  hope  will 
be  by  about  2:15. 

[Recess.] 

Mr.  Gekas.  The  hour  of  the  recess  having  expired,  the  meeting 
of  the  subcommittee  will  come  to  order. 

We  acknowledge  the  presence  of  the  gentleman  from  Rhode  Is- 
land, Mr.  Reed,  the  ranking  minority  member,  and  that  of  the  gen- 
tleman from  Virginia,  Mr.  Scott.  A  working  quorum  having  ap- 
peared, we  will  proceed  with  the  opening  remarks  which  shall  be 
scant  on  the  part  of  the  Chair,  and  then  we  will  yield  to  the  gen- 
tleman from  Rhode  Island. 

The  issue  is  whether  to  reauthorize  the  Administrative  Dispute 
Resolution  Act,  a  provision  adopted  by  a  previous  Congress,  which 
in  the  eyes  and  views  of  many,  has  served  well  over  the  years  in 
different  ways — most  recently  under  the  watchful  eye  of  the  now 
defunct  Administrative  Conference  of  the  United  States.  We  will 
question  the  witnesses  as  to  the  best  way  that  we  can  resolve 
whatever  issues  there  may  be  outstanding  on  the  substantive  por- 
tion of  the  legislation. 

With  that,  I  think  that  I  will  yield  to  the  gentleman  from  Rhode 
Island. 

Mr.  Reed.  Mr.  Chairman,  very  briefly,  thank  you  for  scheduling 
this  hearing.  I  think  this  is  a  very  important  topic.  Anything  we 
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can  do  to  move  people  from  traditional  litigation  into  alternate  dis- 
pute resolution  is,  I  think,  a  positive  step,  and  I  would  hope  we 
could  learn  from  the  testimony  of  ways  we  can  improve  the  existing 
legislation  and  carry  it  forth.  And,  again,  I  thank  you,  Mr.  Chair- 
man, and  yield  back  my  time. 

Mr.  Gekas.  Does  the  gentleman  from  Virginia  wish  to  make  an 
opening  statement? 

Mr.  Scott.  Mr.  Chairman,  I  think  the  gentleman  from  Rhode  Is- 
land said  it  all.  I'd  like  to  hear  from  the  witnesses. 

Mr.  Gekas.  Thank  you.  We  will  now  turn  to  our  first  panel  which 
is  made  up  of  Peter  Steenland,  Jr.,  Senior  Counsel  for  Administra- 
tive Dispute  Resolution  in  the  Office  of  Associate  Attorney  General 
for  the  Department  of  Justice.  Mr.  Steenland  was  appointed  in  July 
just  past.  He  works  with  and  provides  different  consultative  advice 
to  all  the  components  of  the  Department  of  Justice  on  this  type  of 
activity.  Prior  to  his  present  position,  he  served  for  17  years  as  the 
Chief  of  the  Appellate  Section  in  the  Environmental  and  Natural 
Resources  Division  of  the  Department  of  Justice. 

With  us  also  is  Joseph  McDade,  who  is,  I  could  say,  no  relative 
of  the  Member  of  Congress  by  the  same  name,  but  that  would  be 
a  lie. 

[Laughter.] 

Mr.  Gekas.  He  is  the  son  of  Joe  McDade,  who  I  think  looks  like 
Joe  did  40  years  ago,  and  who  is  the  Assistant  Alternate  Dispute 
Resolution  Specialist  for  the  Office  of  the  General  Counsel  for  the 
Department  of  the  Air  Force.  And,  as  I  have  learned  in  previous 
discussions,  Mr.  McDade  is  very  eager  to  testify  as  to  the  value  he 
has  personally  perceived  in  the  act  that  we  wish  to  reauthorize. 

And  with  tnose  two  gentleman  will  be  sitting  Diane  Lifif,  who  re- 
cently joined  the  Federal  Mediation  and  Conciliation  Service  and  is 
testifying  on  behalf  of  Mr.  Wells.  Previously,  she  served  as  Assist- 
ant General  Counsel  for  Litigation  for  the  Department  of  Transpor- 
tation. Ms.  Liff,  who  is  a  native  of  Cleveland,  OH,  was  a  graduate 
of  the  College  of  Wooster  and  the  University  of  Chicago  Law 
School. 

With  that,  we  will  begin  the  hearing  as  we  have  announced  the 
witnesses,  beginning  with  Mr.  Steenland. 

STATEMENT  OF  PETER  R.  STEENLAND,  JR.,  SENIOR  COUNSEL, 
OFFICE  OF  ADMINISTRATIVE  DISPUTE  RESOLUTION,  DE- 
PARTMENT OF  JUSTICE 

Mr.  Steenland.  Thank  you,  Mr.  Chairman.  Good  afternoon,  Mr, 
Chairman  and  members  of  the  committee.  With  the  committee's 
permission,  I'd  like  to  ask  that  the  full  and  complete  statement 
that  I  provided  be  entered  into  the  record. 

Mr.  Gekas.  Without  objection,  we  will  accept  it  for  the  record, 
and  we  will  blanket  that  statement  for  all  the  witnesses  and  what- 
ever written  documentation  they  wish  to  offer. 

Mr.  Steenland.  Thank  you,  Mr.  Chairman. 

In  the  spirit  of  economy  that  is  already  pervading  the  room  this 
afternoon,  let  me  turn  directly  to  the  several  points  that  I  would 
like  to  make. 

First  of  all,  on  behalf  of  the  Department  of  Justice,  we  strongly 
support  permanent  reauthorization  of  this  act.  I  think  it  is  abun- 


dantly  clear  that  there  are  many,  many  benefits  to  encouraging 
Federal  agencies  to  use  alternative  dispute  resolution  means.  It  is 
a  far  more  efficient,  far  more  economical  way  of  resolving  disputes. 
It  gives  agencies  flexibility  and  it  frees  any  number  of  resources  up 
so  that  in  this  age  of  dwindling  resources,  we  can  operate  in  a  more 
effective  manner.  I  think  you  will  hear  some  fairly  dramatic  state- 
ments today  from  agencies  that  have  actually  put  this  into  practice, 
and  thev  can  speak  firsthand  of  the  benefits  of  that. 

The  Attorney  General  is  also  strongly  committed  to  using  alter- 
native dispute  resolution.  She  issued  an  order  directing  all  civil  liti- 
f^ators  to  attempt  to  make  greater  use  of  ADR  techniques  in  their 
itigation,  to  make  greater  use  of  it. 

i^d  what  this  bill  that  the  Senate  committee  has  now  reported 
out  does  is  it  encourages  the  agencies  and  reauthorizes  this  brand 
of  authority  in  much  the  same  way  that  the  Attorney  General's  di- 
rective to  us  has  done.  We  are  working  with  the  agencies,  with  our 
client  agencies,  to  encourage  them  to  make  greater  use  of  ADR  be- 
cause, among  other  things,  if  those  agencies  can  settle  more  cases 
administratively,  then  those  are  fewer  cases  that  come  to  us  for 
litigation. 

Secondly,  apart  from  permanent  reauthorization,  we  support  the 
confidentiality  provisions  in  S.  1224,  that  the  Senate  committee 
has  reported  out.  The  hallmark  of  an  ADA  proceeding  is  the  con- 
fidential nature  of  what  goes  on  when  you  use  a  mediator,  and  a 
problem  with  the  previous  act  as  it  stood  in  1990  was  that  there 
was  no  provision  made  for  the  requirements  of  the  Freedom  of  In- 
formation Act.  In  our  judgment,  what  the  Senate  has  done  is,  in 
a  very  narrow,  limited  area,  has  said  that  exemption  3  of  FOIA 
protects  certain  documents  from  disclosure.  And  we  think  that  that 
provision  strikes  exactly  the  right  balance  between  the  demands  of 
open  government,  public  access  to  Federal  records,  and  the  inher- 
ent needs  of  confidentiality  if  we  are  going  to  encourage  agencies 
to  make  greater  use  of  ADK.  Because  at  bottom,  that  is  a  voluntary 
process,  and  unless  all  the  parties  to  the  dispute  agree  to  use  it, 
it's  not  going  to  work  because  it  can't  be  forced  on  anyone. 

And  tnat  gets  to  my  third  point.  When  the  act  was  adopted  in 
1990,  there  was  a  provision  inserted  at  the  request  of  the  Justice 
Department  dealing  with  arbitration,  and  it  is  what  we,  on  the 
Senate  side,  when  tne  hearing  was  held  over  there,  called  the  "opt 
out"  provision. 

The  Department  had  said  in  1990  that  binding  arbitration  was 
not  constitutionally  permissible,  and,  therefore,  to  accommodate, 
but  yet  to  encourage  greater  use  of  ADR,  what  the  Congress  did 
was  to  fashion  what  we  could  call  a  one-way  street.  You  could  en- 
gage in  arbitration  with  the  Government,  and  if  you  were  a  private 
party,  you  would  be  boimd,  but  the  Government  had  the  option  to 
vacate  the  award  within  30  days. 

Recently,  in  fact,  just  several  months  ago,  the  question  of  binding 
arbitration  was  reexamined  by  the  Office  of  Legal  Counsel,  and  in 
a  new  opinion  the  Office  of  Legal  Counsel  has  concluded,  contrary 
to  an  earlier  examination,  that  there  are  no  constitutional  impedi- 
ments if  an  agency  wishes  to  engage  in  binding  arbitration.  Now 
there  are  several  other  steps  in  this  process  before  we  get  to  where 
some  people  want  to  be  from  where  we  were. 


At  present  there  is  an  Executive  order  that  is  outstanding  and 
binding  on  all  executive  branch  agencies  that  prohibits  them  from 
engagring  in  binding  arbitration  because  that  reflects  the  earlier 
view  of  the  constitutional  analysis.  We  anticipate,  Mr.  Chairman, 
that  a  new  Executive  order  will  be  issued  sometime  in  the  fairly — 
sometime  fairly  soon  and  that  those  prohibitions  on  binding  arbi- 
tration will  be  removed.  All  of  this  is  because  we  at  the  Justice  De- 
partment and  we  in  the  executive  branch  share  with  the  Congress 
a  desire  to  encourage  Federal  agencies,  where  appropriate — and  I 
want  to  underline  those  two  words,  "where  appropriate" — to  make 
greater  use  of  ADR  to  resolve  disputes.  It  is  a  good  technique  when 
used  appropriately. 

At  the  same  time,  and  before  we  move  too  far  from  binding  arbi- 
tration, I'd  like  to  close  with  just  two  separate  points.  First  of  all, 
as  I  was  saying  earlier,  this  is  a  consensual  process.  The  fact  that 
the  Office  of  Legal  Counsel  has  said  that  it  is  now  permissible  to 
engage  in  binding  arbitration,  should  the  Executive  order  be 
changed,  and  should  this  act  be  reauthorized,  that  does  not  provide 
a  basis  for  any  party  or  for  a  court  to  force  a  Federal  agency  to  use 
dispute  resolution.  The  essence  of  these  processes  remains  vol- 
untary. The  Government  eirjoys  sovereign  immunity,  and  if,  for 
whatever  reason,  the  head  of  an  agency  concludes  that  we  need  to 
fight  or  that  we  need  to  litigate,  we  should  do  so. 

Finally,  and  I  notice  that  the  light  is  on,  Mr.  Chairman,  I  would 
say  that  the  whole  area  of  binding  arbitration  is  both  exciting  in 
terms  of  the  opportunities  that  it  provides  and  somewhat  uncer- 
tain, because,  as  a  litigator,  we've  always  known  that  if  we  get  a 
bad  decision  we  can  probably  appeal  it  somewhere.  With  binding 
arbitration,  you've  put  yourself,  and  the  taxpayers'  money,  in  the 
hands  of  a  third  party  who  is  not  a  Federal  judge  and  you  may  not 
know  a  lot  about  that  person.  We  need,  if  we  are  going  to  use  bind- 
ing arbitration,  to  work  closely  as  Federal  agencies  to  make  sure 
that  the  processes  and  the  procedure  that  we  develop  do  not  expose 
the  taxpayers  to  awards  that  are  unsound,  unfounded,  or  ill  ad- 
vised. And,  while  we  are  looking  forward  to  using  binding  arbitra- 
tion, I  can  assure  you  that  we  will  be  extraordinarily  careful  in 
doing  so. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr,  Steenland  follows:] 

Prepared  Statement  of  Peter  R.  Steenland,  Jr.,  Senior  Counsel,  Office  of 
Alternative  Dispute  Resolution,  Department  of  Justice 

Good  aflemoon,  Mr.  Chairman  and  members  of  the  subcommittee.  My  name  is 
Peter  Steenland  and  as  Senior  Counsel  for  Alternative  Dispute  Resolution  (ADA), 
I  am  responsible  for  promoting  the  broader  use  of  ADA  within  the  Department  of 
Justice.  I  am  pleased  to  be  here  today  to  share  with  you  the  Department's  vies  on 
oversight  and  reauthorization  of  the  Administrative  Dispute  Resolution  Act  of  1990. 
The  authority  to  use  the  dispute  resolution  procedures  contained  in  that  act  expired 
on  September  30,  1995. 

On  November  29,  1995,  the  Senate  Subcommittee  on  Oversight  of  Government 
Management  and  the  District  of  Columbia,  of  the  Committee  on  Governmental  Af- 
fairs, held  a  hearing  on  S.  1224,  a  bill  to  reauthorize  the  Administrative  Dispute 
Resolution  Act.  Last  week,  the  subcommittee  favorably  reported  S.  1224,  having 
adopted  an  amendment  in  the  nature  of  a  substitute  for  the  original  proposal.  At 
the  November  hearing,  the  Department  of  Justice  strongly  supported  the  permanent 
reauthorization  of  the  ADA.  We  are  here  today  to  restate  our  support,  and  to  en- 
dorse the  Senate  substitute,  as  it  emerged  from  the  subcommittee. 


THE  DEPARTMENT  SUPPORTS  THIS  LEGISLATION  BECAUSE  GREATER  USE  OF  ADR  BY 
FEDERAL  AGENCIES  IS  IN  THE  PUBLIC  INTEREST 

The  Department  of  Justice  is  deeply  committed  to  expanding  ADA  use  by  all  Fed- 
eral agencies.  ADA  involves  the  use  of  third-party  neutrals  to  resolve  issues  in  con- 
troversy in  a  non-adjudicatory  manner,  such  as  mediation,  neutral  evaluation,  mini- 
trial,  or  arbitration.  As  Congress  found  in  1990,  when  the  statute  was  originally  en- 
acted, the  use  of  ADR  procedures  in  the  private  sector  has  resulted  in  resolutions 
of  disputes  that  are  faster,  less  expensive,  and  less  contentious  than  traditional 
means  of  resolving  controversies.  ADK  can  provide  flexibility,  creativity,  and  control 
that  is  often  not  available  through  routine  dispute  resolution  processes  and  can  re- 
duce the  amount  of  time  an  administrative  agency  takes  to  resolve  the  disputes  pre- 
sented to  it.  More  importantly,  ADR  can  help  reduce  litigation  by  resolving  disputes 
earlier,  when  the  issues  are  stUl  pending  before  an  agency,  thereby  making  litiga- 
tion unnecessary. 

For  these  and  other  reasons  involving  access  to  justice,  the  Attorney  General  is- 
sued an  order  on  Alternative  Dispute  Resolution  on  April  6,  1995.  The  order  created 
the  position  of  Senior  Counsel  for  ADR,  and  reauires  all  civil  litigation  components 
witmn  the  Department  to  develop  ADR  case  selection  criteria.  In  addition,  the  At- 
torney General's  order  requires  training  in  the  use  of  negotiations  and  ADR  for  all 
civil  litigation  attorneys.  In  short,  the  order  encourages  tne  broader  use  of  ADR  by 
the  Department. 

The  Administrative  Dispute  Resolution  Act  (ADRA)  bv  statute  does  for  Federal 
agencies  what  the  Attorney  General's  order  does  for  the  Department — it  encourages 
agencies  to  expand  the  use  of  ADR.  and,  it  has  been  very  successful.  Since  its  enact- 
ment in  1990,  Federal  agencies  have  established  comprehensive  ADR  programs. 
Most  of  them  have  looked  to  the  Administrative  Conference  of  the  United  States 
(ACUS)  for  assistance  in  developing  and  implementing  ADR  programs.  In  addition 
to  the  past  efforts  of  the  Administrative  Conference,  the  Department  of  Justice  has 
encouraged  greater  use  of  dispute  resolution  techniques  by  offering  education  and 
training  opportunities  in  ADR  to  our  attorneys  and,  on  a  more  limited  basis,  to  the 
legal  staffs  at  our  client  agencies.  It  is  in  the  public  interest  for  the  Nation's  litiga- 
tors at  the  Department  of  Justice  to  encourage  Federal  agencies  to  make  more  com- 
plete and  effective  use  of  ADR  before  referring  matters  to  us  for  litigation.  Now  that 
we  have  an  active  program  to  encourage  greater  use  of  ADR,  those  training  opportu- 
nities will  be  enhanced. 

THE  government's  AUTHORITY  TO  VACATE  AN  ARBITRATION  AWARD  HAS  NOT  BEEN 
USED  AND  MAY  NO  LONGER  BE  NECESSARY  TO  ENCOURAGE  GREATER  USE  OF  BINDING 
ARBITRATION  BY  ADMINISTRATIVE  AGENCIES 

When  enacted  in  1990,  the  ADRA  contained  a  provision  granting  the  Government 
30  days  to  vacate  an  arbitration  award.  Section  8  of  the  Senate  bill,  as  reported  by 
the  subconunittee,  would  delete  this  opt-out  provision.  We  do  not  oppose  this 
change.  Our  goal  is  to  make  available  every  possible  incentive  to  encourage  greater 
use  of  ADR  in  any  form  by  the  executive  branch  agencies,  including  binding  arbitra- 
tion. Agencies  should  be  encouraged  to  use  both  binding  and  non-binding  arbitra- 
tion. The  more  dispute  resolution  options  available  to  Federal  agencies,  the  greater 
likelihood  there  is  that  one  will  be  employed. 

On  September  7,  1995,  the  Department's  Office  of  Legal  Counsel  (OLC)  issued  an 
opinion  concluding  that  there  are  no  constitutional  impediments  prohibiting  Federal 
agencies  from  voluntarily  engaging  in  binding  arbitration.  The  "opt-out"  provision 
in  the  original  statute  was  included  to  reflect  an  earlier  view  that  binding  arbitra- 
tion was  not  constitutionally  permissible.  Now  that  this  constitutional  impediment 
has  been  lifted,  the  question  can  reasonably  be  asked  whether  it  is  necessary  to  re- 
tain a  statutory  provision  that  addressed  an  issue  which  no  longer  exists.  Two 
weeks  ago,  in  a  Senate  hearing  on  this  bill,  we  expressed  a  preference  that  this  pro- 
vision be  retained.  It  became  clear  at  the  Senate  hearing,  Ijowever,  that  this  opt- 
out  provision  has  never  been  used  because  private  parties  are  not  interested  in  aroi- 
tration  where  only  the  Government  can  reject  the  award.  Moreover,  a  question  was 
raised  by  one  witness  at  the  Senate  hearing  as  to  whether  an  additional  bar  to  bind- 
ing arbitration  is  presented  by  several  opinions  of  the  General  Accounting  Office, 
which  argued  that  in  the  absence  of  express  statutory  authorization,  agencies  can- 
not engage  in  binding  arbitration  because  of  other  statutory  limitations. 

As  noted  in  the  legislative  history  of  the  1990  act,  this  is  an  issue  on  which  rea- 
sonable minds  can  differ.  However,  if  this  subcommittee  wants  to  remove  all  doubt 
as  to  whether  agencies  have  express  authority  to  make  their  own  decisions  to  use 
binding  arbitration,  we  would  not  object  to  striking  the  provisions  in  the  ADRA  that 
gave  Federal  agencies  30  days  to  vacate  arbitration  awards,  as  the  Senate  sub- 


committee  did.  By  deleting  the  provisions  in  the  present  act  that  allow  an  agency 
to  vacate  an  award,  the  ADRA  as  amended  would  authorize  a  Federal  agency  to  use 
binding  arbitration  as  the  means  of  resolving  an  administrative  dispute  when  the 
agency  and  the  other  party  to  the  dispute  elect  to  do  so.  While  we  have  some  con- 
cerns over  protecting  Government  agencies  from  arbitration  awards  that  might  be 
considered  excessive,  our  goal  is  to  make  available  every  possible  incentive  to  en- 
courage the  executive  branch  agencies  to  use  ADR  in  more  administrative  proceed- 
ings, including  the  use  of  binding  arbitration.  We  hope  to  work  with  those  agencies 
in  developing  procedures  to  assure  the  fairness  and  reasonableness  of  such  awards 
when  agencies  elect  to  use  binding  arbitration. 

THE  DEPARTMENT  SUPPORTS  THE  AMENDMENTS  TO  THE  CONFIDENTIALITY  PROVISIONS 

OF  THE  ACT 

At  present,  section  574(j)  of  the  ADRA  states  that  exemption  3  of  the  Freedom 
of  Information  Act  (FOIA)  does  not  apply  to  proceedings  conducted  under  this  act. 
Moreover,  FOIA  itself  contains  no  reference  to  dispute  resolution  or  to  the  records 
generated  during  such  processes.  The  ADRA  reauthorization  bill  reported  by  the 
Senate  subcommittee  contains  a  number  of  improvements  to  the  ADRA  as  it  pres- 
ently stands. 

Most  importantly,  section  3(d)  of  the  Senate  bill  would  replace  section  574(j)  with 
language  applying  exemption  3  of  FOIA  to  records  generated  by,  or  initially  pro- 
vided to,  an  agency  during  a  dispute  resolution  proceeding.  We  strongly  support  sec- 
tion 3  of  S.  1224,  which  makes  clear  that  documents  which  are  generated  by  or  pro- 
vided to  an  agency,  and  which  are  prepared  solely  for  use  in  a  dispute  resolution 
proceeding,  are  exempt  from  disclosure  under  FOIA.  This  change  will  ensure  the 
confidentiality  of  documents  prepared  for  ADR,  and  is  an  important  and  beneficial 
step  toward  encouraging  greater  use  of  ADR  by  administrative  agencies. 

Many  of  those  who  have  studied  this  matter  have  concluded  that  the  present  con- 
fidentiality provisions  actually  inhibit  use  of  ADR.  We  agree.  Especially  in  the  area 
of  mediation,  it  is  vital  for  parties  to  be  able  to  present  confidential  views  to  a  medi- 
ator, and  for  a  mediator  to  work  confidentially  with  each  of  them  as  he  or  she  at- 
tempts to  fashion  a  resolution  of  the  dispute.  By  expressly  declaring  that  this  lim- 
ited class  of  records  is  exempt  from  disclosure  under  the  FOIA,  S.  1224  would  en- 
courage more  parties  to  consider  using  ADR  processes. 

As  a  general  matter,  the  Department  believes  that  all  exemptions  from  disclosure 
under  the  Freedom  of  Information  Act  should  be  construed  narrowly.  We  adopted 
a  policy  over  two  years  ago  which  stated  that  we  would  apply  the  principle  of  open- 
ness in  GJovemment  to  our  litigation  under  the  FOIA.  Here,  S.  1224  provides  essen- 
tial protection  for  a  limited  class  of  records,  and  thereby  balances  the  goals  and  ben- 
efits of  using  ADR  with  the  recognized  benefits  of  open  Government. 

OTHER  THOUGHTS  ABOUT  S.  1224 

We  have  a  few  general  thoughts  supportive  of  S.  1224.  We  support  the  change 
in  section  2  of  S.  1224  to  make  clear  that  unassisted  negotiations  are  no  longer  in- 
cluded in  the  definition  terms  of  the  act  as  a  form  of  ADR.  To  be  sure,  unassisted 
negotiations  should  always  be  encouraged  as  a  way  of  resolving  disputes.  Within  the 
ADR  community,  however,  a  consensus  is  emerging  that  unassisted  negotiation, 
however  beneficial,  is  not  a  form  of  "alternative"  dispute  resolution.  The  presence 
of  a  neutral  third  party  is  what  distinguishes  ADR  from  the  more  traditional  and 
limited  practice  of  adversaries  attempting  to  resolve  their  disputes  on  their  own. 

Finally,  as  you  know,  Congress  has  decided  that  it  will  no  longer  fund  the  Admin- 
istrative Conference  of  the  United  States.  Consequently,  the  responsibility  for  imple- 
menting the  ADRA  can  no  longer  be  borne  by  the  Administrative  Conference.  The 
Justice  Department  does  not  have  the  resources  to  assume  the  responsibilities  for- 
merly assigned  to  ACUS.  More  importantly,  however,  directing  the  Government's 
litigator  to  assume  responsibilities  with  respect  to  agency  pre-litigation  decision- 
making would  blur  the  distinction  between  the  litigation  matters  for  which  we  are 
responsible,  and  the  administrative  decisionmaking  for  which  the  agencies  must  an- 
swer. It  would  complicate  our  relationships  with  other  agencies  and  could  adversely 
impact  our  ability  to  act  effectively  as  litigators. 

Thank  you  again  for  the  opportunity  to  comment  on  the  ADRA  and  S.  1224.  I  will 
be  happy  to  answer  any  questions. 

Mr.  Gekas.  Thank  you.  Mr.  McDade. 


STATEMENT  OF  JOSEPH  M.  McDADE,  JR.,  DEPUTY  DISPUTE 
RESOLUTION  SPECIALIST,  DEPARTMENT  OF  THE  AIR  FORCE 

Mr.  McDade.  Yes,  Mr.  Chairman  and  members  of  the  committee, 
on  behalf  of  the  Secretaiy  of  the  Air  Force  and  the  Air  Force  Gen- 
eral Counsel,  we  would  liKe  to  thank  you  for  the  opportunity  to  ap- 
pear before  you  here  today. 

I'm  pleased  to  tell  you  that,  based  on  my  personal  experience, 
and  it  is  a  direct  result  of  the  passage  of  the  ADR  Act  of  1990,  that 
the  Air  Force  has  found  the  use  of  ADR  increasing,  and  we  have 
had  some  very  notable  successes. 

To  begin  with,  the  act  helped  create  a  framework  within  the  De- 
partment of  the  Air  Force  to  create  the  institutions  necessary  to 
make  sure  that  ADR  use  increases.  The  Secretary  of  the  Air  Force 
issued  an  Air  Force-wide  memoranda  encouraging  the  use  of  ADR. 
Our  Deputy  Greneral  Counsel  was  appointed  the  Air  Force  Resolu- 
tion Specialist  so  we  have  the  appropriate  kind  of  support  that  we 
needed  from  the  Greneral  Counsel.  And  I  was  told  that  I  would  es- 
sentially be  working  full  time  on  ADR,  and  have  for  about  the  last 
3  years.  So,  we  think  the  act  was  important  for  that  reason.  But 
it  was  also  important  for  others. 

The  act  required  us  to  provide  ADR  training,  and  it  also  required 
us  to  examine  all  of  our  problems  within  the  agency  to  see  which 
ones  could  be  better  resolved  through  the  use  of  ADR.  As  a  result 
of  that,  we  went  out  and  provided  extensive  training.  We've  had 
900  people  trained  as  mediators.  We've  provided  training  to  thou- 
sands of  people  within  the  Air  Force  about  what  ADR  can  and  can- 
not do,  because  we  agree  with  the  Justice  Department  because 
ADR  is  only  appropriate  in  certain  types  of  cases.  As  a  result  of 
that  training,  I  am  pleased  to  tell  you  that  over  the  last  few  years 
we've  had  more  than  1,000  cases  in  which  personnel,  civilian  per- 
sonnel, have  tried  to  use  ADR  to  resolve  civilian  personnel  dis- 
putes. We've  found  that  the  overall  settlement  rate  in  those  pro- 
ceedings was  close  to  80  percent.  In  the  field  of  government  con- 
tracts, we've  had  53  cases  go  through  an  ADR  proceeding,  and  they 
have  all  been  successful.  So,  we  think  of  the  act  as  not  only  giving 
us  the  proper  framework  for  doing  ADR,  but  it  is  also  giving  us, 
we  think,  the  impetus  to  get  the  results  that  we  are  reporting  to 
you  today. 

So,  we  think  the  reauthorization  of  the  ADR  Act  is  important  be- 
cause it  is  going  to  provide  an  unequivocal  commitment  to  reducing 
the  time  and  the  cost  associated  with  resolving  disputes.  We  think 
that,  obviously  spurred  by  the  act's  requirements  and  the  commit- 
ment by  the  Secretary  and  Greneral  Counsel  of  the  Air  Force,  we 
developed  a  comprehensive  program,  and,  as  I  have  reported  to 
you,  enjoyed  significant  successes. 

More  needs  to  be  done.  We  urge  the  committee  to  reauthorize 
and  make  permanent  this  important  piece  of  legislation. 

[The  prepared  statement  of  Mr.  McDade  follows:] 

Prepared  Statement  of  Joseph  M.  McDade,  Jr.,  Deputy  Dispute  Resolution 
Specialist,  Department  of  the  Air  Force 

My  name  is  Joseph  M.  McDade,  Jr.  I  am  the  Deputy  Dispute  Resolution  Specialist 
for  the  Department  of  the  Air  Force.  In  that  capacity  I  have  helped  spearhead  ef- 
forts to  develop  and  implement  the  Air  Force  Alternative  Dispute  Kesolution  (ADR) 
Program  since  1992.  I  am  pleased  to  report  that  because  of  the  passage  of  the  Ad- 
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ministrative  Dispute  Resolution  Act  of  1990  (ADR  Act),  ADR  use  has  increased  and 
has  been  notably  successful  within  the  Air  Force.  As  requested  by  the  Committee, 
I  am  here  today  to  discuss  three  topics:  (1)  How  implementation  of  the  ADR  Act 
worked  within  the  Air  Force;  (2)  Why  the  ADR  Act  should  be  reauthorized;  and  (3) 
Changes  to  the  ADR  Act  that  the  Committee  may  wish  to  consider. 

I.  HOW  IMPLEMENTATION  OF  THE  ADR  ACT  WORKED  WITHIN  THE  AIR  FORCE 

As  required  by  the  ADR  Act,^  January  12,  1993,  the  Secretary  of  the  Air  Force 
issued  an  Air  Force-wide  memorandum  regardingthe  Air  Force's  ADR  policy.  As  in 
other  agencies,  the  Secretary  urged  the  use  of  ADR  in  appropriate  cases  to  reduce 
the  time  and  costs  of  resolving  issues  in  controversy.  In  addition,  however,  the  Sec- 
retary established  a  framework  for  the  creation  of  an  Air  Force  ADR  program  by: 
Deeming  ADR  training  "essential;" 

Requiring  the  development  of  an  ADR  implementation  plan- 
Designating  the  Deputy  General  Counsel  as  the  Air  Force  Dispute  Resolution 
Speciafist; 

Delineating  the  responsibilities  of  the  Air  Force  Dispute  Resolution  Specialist; 
Requiring  certain  Assistant  Secretaries  of  the  Air  Force  to  assist  in  the  imple- 
mentation of  the  ADR  program;  and 

Requiring  an  annual  report  on  progress  made  in  implementing  the  ADR  pro- 
gram. 
In  short,  this  memorandum  helped  ensure  the  Air  Force  ADR  policy  and  program 
would  be  funded  and  its  progress  monitored;  Equally  important,  it  created  a  pro- 
gram structure  to  ensure  the  input  and  cooperation  of  senior  Air  Force  officials  on 
an  ongoing  basis.  I  will  briefly  summarize  tnree  aspects  of  the  resulting  Air  Force 
ADR  program:  (1)  efforts  to  train  Air  Force  personnel;  (2)  selected  approaches  to  im- 
plementing ADR  within  the  Air  Force;  and  (3)  the  results  to  date. 

A.  Air  Force  ADR  Training  Efforts 

As  in  the  private  sector,  training  is  the  key  to  fostering  the  use  of  ADR.  The  Air 
Force  has  invested  significant  resources  to  provide  ADR  training  for  personnel  in- 
volved in  resolving  civilian  personnel  and  contract  disputes.  The  type  of  training  of- 
fered in  each  of  these  areas  differs  significantly. 

In  civilian  personnel  disputes,  the  parties  are  frequently  willing  to  permit  Air 
Force  personnel  to  function  as  "neutrals"  in  resolving  a  dispute.  Accordingly,  ADR 
training  in  this  area  has  focused  on  providing  Air  Force  personnel  with  the  skills 
necessary  to  be  an  effective  third-party  neutral.  Specifically,  we  have  focused  on 
teaching  personnel  how  to  be  memators.  Such  mediation  skills  training  typically 
lasts  between  24  and  40  hours.  To  date,  900  Air  Force  personnel  have  been  treiined 
as  mediators. 

When  it  comes  to  resolving  government  contract  disputes,  however,  contractors 
are  often  wary  of  permitting  Air  Force  personnel  to  serve  as  neutrals.  Here  our  em- 
phasis has  been  less  on  providing  skills  training  and  more  about  how  to  use  ADR 
techniques  effectively — namely: 

Understanding  which  cases  may  be  appropriate  for  ADR; 

Knowing  which  types  of  ADR  proceaures  may  be  best  suited  for  the  dispute 
in  question;  and 

Knowing  where  to  go  and  whom  to  call  to  match  Air  Force  ADR  needs  with 
government  resources. 
The  Air  Force  has  designated  and  trained  more  than  150  relatively  senior  (GS- 
13-15/0—4-7)  contracting  professionals  and  contract  attorneys  as  ADR  Specialists 
for  their  organizations. 

Comments  received  by  Air  Force  personnel  who  attended  our  ADR  Specialist 
training  course  are  encouraging: 

92  percent  rated  the  course  as  "outstanding"  or  'Very  good;" 
91  percent  reported  that,  as  a  result  of  the  training,  they  are  now  more  will- 
ing to  use  ADR;  and 
96  percent  recommended  the  Air  Force  offer  this  course  again. 
We  have  also  provided  ADR  awareness  briefings  to  thousands  of  contracting  pro- 
fessionals and  contract  attorneys  within  the  Air  Force  and  the  Department  of  De- 
fense. In  addition,  we  have  provided  briefings  to  a  number  of  private-sector  associa- 


iSection  3  of  the  ADR  Act,  Pub.  L.  No.  101-552,  104  Stat.  2736  (1990),  required  each  agency 
to:  (1)  adopt  a  policy  that  addressed  the  use  of  ADR,  (2)  appoint  a  Dispute  Resolution  Specialist; 
(3)  provide  ADR  training  on  a  regular  basis;  and  (4)  encourage  the  use  of  ADR  in  contracts  and 
grants.  Although  these  provisions  of  the  ADR  Act  are  not  codified  in  the  United  States  Code, 
they  are  very  important  pirovisions  because  they  required  agencies  to  take  concrete  steps  to  pro- 
mote the  use  of  ADR. 


tions  to  ensure  industry  is  aware  of  the  emphasis  the  Air  Force  now  places  on  con- 
sidering the  use  of  ADn. 

B.  Selected  Approaches  to  Implementing  ADR  within  the  Air  Force 

On  December  1,  1993,  the  Air  Force  established  the  Kirtland  Air  Force  Base  Me- 
diation Center  (the  Mediation  Center).  The  Mediation  Center  is  unique,  in  part  be- 
cause it  is  separate  from  all  formal  processes  at  Kirtland.  The  Center  hanoles  em- 
ployee disputes  ranging  from  negotiated  grievances  to  equal  employment  oppor- 
tunity complaints.  To  date  there  have  been  more  than  140  inquires  about  the  serv- 
ices offered,  with  approximately  53  mediation  attempts  and  a  mediation  resolution 
rate  of  66%.  The  Center  reports  a  100%  mediated  settlement  compliance  rate  and 
98%  of  its  customers  report  they  were  satisfied  with  the  services  provided  by  the 
Center. 

On  May  16,  1994,  the  Staff  Judge  Advocate  for  the  Air  Mobility  Command  (AMC) 
directed  that  each  of  the  Command's  legal  offices  appoint  an  ADR  advocate  for  their 
office  and  established  use  of  ADR  as  one  of  the  criteria  for  measuring  the  quality 
of  services  provided.  In  FY95,  AMC  reported  successfully  resolving  96%  (73  of  76 
cases)  of  the  civilian  personnel  disputes  in  which  ADR  use  was  attempted.  In  addi- 
tion, AMC  reports  a  number  of  complex,  long-running  or  contentious  contract,  labor 
and  environmental  disputes  were  successfully  resolved  using  ADR  techniques.  ADR 
is  now  being  used  to  resolve  a  variety  of  disputes  at  virtually  all  AMC  installations. 

In  the  Fall  of  1995,  the  Air  Force  awarded  a  $62.6  million  Joint  Direct  Attack 
Munition  (JDAM)  production  contract  to  McDonnell  Douglas.  Defense  trade  journals 
estimate  the  total  value  of  this  procurement,  with  options,  to  be  $2  billion.  Among 
other  things,  the  JDAM  program  has  initiated  a  number  of  innovative  cost-cutting 
measures  to  reduce  greatly  unit  costs.  To  ensure  that  potential  contract  disputes  do 
not  drive  up  the  programs  costs,  the  JDAM  contract  contains  a  sophisticated  ADR 
clause.  This  clause  commits  the  Air  Force  and  McDonnell  Douglas  to:  (1)  establish 
a  partnering  process;  (2)  negotiate  contract  disputes  expeditiously;  and  (3)  establish 
a  dispute  resolution  board  to  render  non-binding  decisions  on  any  dispute  the  par- 
ties are  unable  to  settle  through  negotiations.  We  are  hopeful  that  clauses  such  as 
this  one  can  keep  costs  down  in  major  system  acquisitions. 

C.  Selected  Air  Force  ADR  Program  Achievements 

The  Air  Force  has  a  significant  track  record  using  ADR  techniques  to  resolve  civil- 
ian personnel  disputes.  In  the  late  1980s  and  early  1990s,  the  Air  Force  Civilian  Ap- 
pellate Review  Agency  (AFCARA)  was  responsible  for,  among  other  things,  inves- 
tigating the  facts  and  circumstances  giving  rise  to  agency  grievances  and  equal  op- 
portunity complaints.  In  September  1990,  the  Air  Force  began  a  mediation  training 
program  for  AFCARA  complaint  investigators/grievance  examiners.  During  FY92 
and  FY93,  AFCARA  personnel  successfully  mediated  288  of  489  complaints  and 
grievances,  a  success  rate  of  59%.  During  the  same  time  frame.  Air  Force  EEO  coun- 
selors successfully  mediated  127  of  218  EEO  complaints,  a  success  rate  of  57%. 
More  recently,  we  conducted  an  Air  Force-wide  survey  of  ADR  usage.  As  a  result, 
we  received  more  than  1,000  reports  in  which  Air  Force  personnel  provided  informa- 
tion about  attempts  to  use  ADn.  According  to  these  reports,  ADR  use  resulted  in 
full  settlement  in  84%  of  these  cases. 

There  may  be  an  important  message  in  the  difference  in  settlement  rates  noted 
in  the  foregoing  reports.  AFCARA  attempted  to  use  mediation  only  after  a  formal 
EEO  complaint  was  filed  and  the  positions  of  the  parties  had  typically  hardened. 
In  contrast,  many  of  our  field  offices  have  attempted  to  use  ADR  early  in  the  life- 
cycle  of  a  dispute,  before  a  formal  complaint  or  charge  is  filed.  This  early  use  of 
ADR  may  explain  why  field  offices  reported  settlement  rates  are  over  80%. 

Air  Force  efforts  to  increase  the  use  of  ADR  to  resolve  government  contract  dis- 
putes are  more  recent.  The  Air  Force  Directorate  of  Contract  Appeals  (the  Trial 
Team)  represents  the  Air  Force  in  all  litigation  before  the  Armed  Services  Board  of 
Contract  Appeals  (ASBCA).  Pursuant  to  Air  Force  regulations,  contracting  officers 
must  seek  a  legal  review  by  the  Trial  Team  of  all  proposed  contracting  officer  final 
decisions  (COFUs)  over  $50,000  before  they  are  issued.  Since  January  1994,  the 
Trial  Team's  review  of  proposed  COFDs  has  included  a  recommendation  regarding 
the  appropriateness  of  ADn. 

As  of  early  this  year,  the  Trial  Team  had  screened  more  than  200  proposed 
COFDs  and  recommended  ADR  use  be  considered  in  approximately  one  of  every 
four  cases.  The  Air  Force  has  already  successfully  resolved  53  contract  appeals  and 
issues  in  controversy  using  various  ADR  procedures. 

A  recent  case  study  is  helpful  in  understanding  how  ADR  can  assist  in  resolving 
contract  disputes.  In  this  case,  a  military  family  housing  maintenance  contractor 
filed  10  claims  totaling  $550,0()0.  At  almost  the  same  time,  the  Air  Force  exercised 
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its  option  to  extend  contract  performance  for  another  year.  As  all  too  often  happens, 
however,  the  submission  of  claims  by  the  contractor,  and  their  subsequent  denial 
by  the  contracting  officer,  caused  a  significant  deterioration  in  working  relations. 
The  parties  agreed  to  mediate  the  dispute  using  an  ASBCA  Judge.  After  providing 
for  discovery,  all  ten  claims  were  resolved  in  a  two-day  mediation  session.  In  addi- 
tion, the  parties  settled  a  pending  request  for  equitable  adjustment,  waived  any  ad- 
ditional related  claims,  and  agreed  to  modify  the  contract  to  address  the  disputed 
contract  clauses.  At  the  end  of  the  process,  it  appeared  that  the  parties  had  built 
the  foundation  for  a  good  working  relationship. 

D.  Lessons  Learned 

Based  on  our  experience,  successful  implementation  of  ADR  within  an  agency  de- 
pends upon: 

Strong  support  from  senior  management; 

At  least  one  employee  working  full-time  on  implementing  ADR  initiatives  as 
well  as  matching  agency  ADR  needs  with  appropriate  government  and  private 
sector  resources; 
Extensive  ADR  training  and  awareness  briefings;  and 
Financial  support  for  ADR  initiatives. 
Once  these  elements  are  in  place  and  ADR  is  attempted,  we  have  found  that  suc- 
cessful case  resolutions  through  ADR  lead  to  more  attempts  to  use  ADR.  As  atti- 
tudes change  toward  the  use  of  ADR,  its  use  is  perpetuated.  The  skills  taught  dur- 
ing ADR  training  and  the  skills  developed  in  actual  ADR  proceedings  make  users 
of  ADR  more  effective  at  managing  conflicts  and,  we  believe,  better  public  servants. 

II.  Why  Should  the  ADR  Act  Be  Reauthorized? 

In  appropriate  matters,  ADR  promotes  full  resolution  of  disputes  in  a  manner 
that  saves  time  and  money  and  fosters  improved  relationships.  We  believe  its  use 
should  be  encouraged  by  reauthorization  of  the  ADR  Act  to  achieve  these  important 
goals. 

The  expiration  of  the  ADR  Act  has  also  created  unnecessary  confusion  about  the 
authority  of  agencies  to  use  ADR.  For  example,  in  the  field  of  government  contracts, 
the  ADR  Act's  provisions  were  implemented  through  amendments  to  the  Federal  Ac- 
quisition Regulation  (FAR).  Accordingly,  references  to  the  ADR  Act  are  incorporated 
by  reference  in  the  standard  disputes  clause  used  in  tens  of  thousands  of  govern- 
ment contracts.2  Some  contractors  and  contracting  officers  believe  the  expiration  of 
the  ADR  Act  eliminated  their  authority  to  use  ADR.  Reauthorization  would  ensure 
that  government  and  private -sector  personnel  are  once  again  encouraged  to  consider 
ADR  and  have  clear  authority  to  use  it. 

III.  Changes  to  the  ADR  Act  That  the  Committee  Should  Consider 

Because  there  is  currently  no  legislation  to  reauthorize  the  ADR  Act  pending  be- 
fore the  Committee,  we  offer  some  suggestions  based  on  the  Administrative  Dispute 
Resolution  Act  of  1995  (S.  1224)  that  is  currently  being  considered  by  the  Senate 
Governmental  Affairs  Committee.  S.  1224  draws  heavily  upon  a  report  to  Congress 
prepared  by  the  now  defunct  Administrative  Conference  of  the  United  States 
(ACUS).^  As  the  Committee  is  aware,  S.  1224  is  legislation  that  the  Administration 
and  the  Air  Force  support.  Given  this  context,  we  offer  the  following  suggestions. 

A.  Reauthorize  the  ADR  Act  and  Make  it  Permanent  Legislation 

Section  8  of  S.  1224  would  make  the  ADR  Act  permanent.  We  agree  with  this  pro- 
vision and  urge  this  Committee  to  adopt  it. 

B.  Revise  and  Strengthen  the  Confidentiality  Provisions  of  the  ADR  Act 

The  confidentiality  provisions  of  the  ADR  Act  need  to  be  modified.  The  reasons 
for  these  revisions  are  discussed  at  length  in  ACUS's  Report  to  Congress**  and  dur- 
ing testimony  before  the  Senate  Subcommittee  on  Oversight  of  Government  Man- 
agement and  the  District  of  Columbia  regarding  reauthorization  of  the  ADR  Act  and 
S.  1224.  We  believe  that  Section  3  of  &  1224  strikes  the  appropriate  balance  be- 


2Sec  FAR  52.233-1. 

3  1995  Administrative  Conference  of  the  United  States  Report,  "Toward  Improved  Agency  Dis- 
pute Resolution:  Implementing  the  ADR  Act"  (ACUS  Report). 

*Id.,  42-43;  See  also,  Grunewald,  The  Freedom  of  Information  Act  and  Confidentiality  Under 
the  Administrative  Dispute  Resolution  Act:  Trumping,"  "Chilling,"  and  Fulfilling  the  Goals  of 
ADR  (1995);  Harter,  Neither  Cop  nor  Collection  Agent:  Encouraging  Settlemente  by  Ensuring 
Mediator  Confidentiality,  41  Admin.  L.  Rev.  315,  349  (1989). 
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tween  the  need  for  confidentiality  in  ADR  proceedings  and  the  right  of  the  public 
access  to  such  proceedings. 

C.  Clarify  the  Scope  of  the  ADR  Act 

Section  2  of  S.  1224  makes  an  important  change  to  the  scope  of  the  ADR  Act  by 
amending  the  definition  of  an  "issue  in  controversy."  We  strongly  support  these  im- 
provements. As  the  Committee  is  aware,  this  provision  of  S.  1224  is  based  upon  a 
recommendation  of  ACUS  to  make  clear  the  ADR  Act's  applicability  to  personnel 
disputes.'  We  suggest  that  the  Committee  act  on  this  recommendation.  We  believe 
that  the  Senate,  in  Section  2  of  S.  1224,  does  so.  We  also  recommend  that  in  adopt- 
ing such  a  provision,  the  Committee  make  clear  that  its  intent  is  to  broaden  tne 
scope  of  the  of  the  ADR  Act,  especially  its  confidentiality  provisions,  to  cover  all  ci- 
vilian personnel  disputes. 

As  previously  discussed,  the  Air  Force  has  used  ADR  techniques  to  resolve  more 
than  1,000  civilian  personnel  matters.  We  are  attempting  to  increase  further  our 
use  of  ADR  in  such  cases.  Our  ability  to  ensure  that  appropriate  dispute  resolution 
communications  remain  confidential  is  critical  to  this  effort.  Unfortunately,  confu- 
sion surrounding  the  current  definition  of  "issue  in  controversy"  makes  it  unneces- 
sarily difficult  to  determine  if  the  ADR  Act's  confidentiality  provision  applies  to  per- 
sonnel disputes.^  The  revised  confidentiality  protections  recommended  by  ACUS, 
and  adopted  in  Section  3  of  S.  1224,  should  apply  to  civilian  personnel  disputes. 
This  is  a  very  important  change  that  needs  to  be  highlighted  in  the  legislative  his- 
tory. 

D.  Revise  the  Definition  of  Alternative  Means  of  Dispute  Resolution 

Section  2  of  S.  1224  also  amends  the  statutory  definition  of  "alternative  means 
of  dispute  resolution"  by  deleting  the  term  "settlement  negotiations."  This  provision 
seeks  to  make  clear  that  ADR,  within  the  meaning  of  the  Act,  refers  to  those  tech- 
niques in  which  a  third-party  participates.  In  making  such  a  change,  it  is  important 
that  Congress  make  clear  it  is  not  impljang  that  settlement  negotiations  are 
disfavorea  as  a  means  of  dispute  resolution.  Settlement  negotiations  are  an  impor- 
tant extra-judicial  means  of  dispute  resolution,  will  remain  so,  and  should  not  be 
disparaged.  We  also  believe  clarification  is  inriportant  because  we  have  had  a  num- 
ber of  successful  settlements  pursuant  to  ADR  agreements,  but  without  the  use  of 
a  neutral  third-party,  and  we  want  to  be  sure  innovations  like  this  are  not  stifled. 

E.  Raise  The  Threshold  for  Certifying  Contract  Claims  Submitted  for  Resolution 

Pursuant  to  an  ADR  Proceeding 
Currently,  contractors  who  submit  claims  against  the  United  States  pursuant  to 
a  government  contract  need  to  certify  as  to  the  accuracy  of  those  claims  if  they  ex- 
ceed $100,000.  Some  argue  that  under  the  ADR  Act,  which  seeks  to  simplify  the  res- 
olution of  contract  disputes,  contractors  must  certify  contract  claims  valued  at  1 
cent  or  more.  Section  6  of  S.  1224  eliminates  this  "zero- dollar"  certification  require- 
ment of  the  ADR  Act  and  raises  the  threshold  in  ADR  proceedings  to  $100,000.''  We 
concur. 

F.  Designate  One  or  More  Federal  Agencies  to  Fill  the  Void  Left  by  the  Demise  of 

ACUS 

The  closure  of  ACUS  will  affect  the  GJovemment's  ability  to  coordinate  and  facili- 
tate the  use  of  ADR  on  a  large-scale  basis.  ACUS  provided  valuable  technical  assist- 
ance on  ADR  matters  from  system  design  to  program  evaluation,  and  helped  to  en- 
sure government  agencies'  ADR  needs  were  matched,  when  possible,  with  existing 
Government  ADR  resources.  Perhaps  most  important,  ACUS  periodically  collected 
and  disseminated  information  about  ADR  success,  resources  and  initiatives. 

Accordingly,  we  have  a  few  proposals  for  consideration  by  the  Committee. 

;.  Task  One  or  More  Federal  Agencies  With  Analyzing  the  Results  of  ADR 
Usage 

The  Committee  may  want  to  require  that  evaluation  criteria  be  developed  shortly 
afler  passage  of  the  revised  ADR  to  ensure  the  data  collected  is  meaningful  and 
lends  itself  to  comparison.  Such  evaluation  criteria  will  ensure  agencies  are  on  no- 
tice regarding  the  criteria  against  which  their  progress  may  be  measured.  The  Com- 
mittee may  want  to  amend  5  U.S.C.  582  to  require  the  submission  of  such  reports 
to  that  agency  or  agencies  tasked  with  evaluating  ADR  usage. 


6  ACUS  Report,  39-41. 

e/d. 

'Se  ACUS  Report,  44. 
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2.  Task  One  or  More  Agencies  With  Collecting,  Organizing  and  Reporting  on 

Innovative  Methods  of  Resolving  Personnel  and  Contract  Disputes 

There  is  no  systematic  collection  of  information  about  how  personnel  settle  the 
most  common  disputes  within  Federal  agencies.  An  effort  to  compile  such  informa- 
tion, especially  innovative  settlement  ideas  and  outcomes,  should  oe  made.  Combin- 
ing this  information  with  interest-based  negotiation  training  would  provide  invalu- 
able tools  to  conflict  managers. 

3.  Task  One  or  More  Agencies  With  Providing  Administrative  Support  for  ADR 

Program  Implementation 

Congress  did  not  provide  funding  for  ADR  implementation.  Consequently,  diligent 
efforts  by  dedicated  civil  services  to  develop  ana  implement  ADR  programs  are  less 
effective.  If  one  or  more  agencies  were  required  to  provide  ADR  program  design,  im- 
plementation and  training  assistance,  such  services  would  help  ensure  fledgling 
ADR  pro-ams  receive  the  assistance  they  require.  We  would  also  encourage  that 
this  taskmg  include,  or  at  least  permit,  such  activities  as  publishing  a  periodic  re- 
port of  private  and  public-sector  ADR  training,  reporting  on  innovative  ADR  suc- 
cesses, and  maintaining  an  ADR  library  for  multi-agency  use,  perhaps  through  the 
Internet. 

IV.  CONCLUSION 

The  ADR  Act  is  an  important  piece  of  legislation.  By  making  an  unequivocal  com- 
mitment to  reducing  the  time  and  costs  associated  with  resolving  disputes,  the  ADR 
Act  provided  an  important  mandate  to  increase  the  use  of  ADR.  Spurred  by  the 
ADR  Act's  requirements  and  a  commitment  by  the  Secretary  and  General  Counsel 
of  the  Air  Force,  we  developed  a  comprehensive  ADR  program  and  have  enjoyed  sig- 
nificant successes.  More  still  needs  to  be  done,  however.  We  strongly  urge  the  Com- 
mittee to  reauthorize  and  make  permanent  the  ADR  Act. 

Mr.  Gekas.  All  right,  thank  you.  Ms.  Liff. 

STATEMENT  OF  DIANE  LIFF,  ALTERNATE  DISPUTE  RESOLU- 
TION COUNSEL,  FEDERAL  MEDIATION  CONCILIATION  SERV- 
ICE,  ON  BEHALF  OF  JOHN  CALHOUN  WELLS,  DIRECTOR, 
FEDERAL  MEDIATION  AND  CONCILIATION  SERVICE 

Ms.  LiFF.  Mr.  Chairman,  members  of  the  committee,  like  my  col- 
leagues, I  thank  you  for  the  opportunity  to  be  here  today  on  behalf 
of  John  Calhoun  Wells,  the  Director,  who  is  out  of  town  and  unable 
to  appear. 

The  Federal  Mediation  and  Conciliation  Service  is  an  independ- 
ent agency  created  in  1947  under  a  provision  of  the  Taft-Hartley 
Act,  and  we  provide  voluntary  mediation  and  conciliation  and  arbi- 
tration services  in  labor  management  disputes  and  alternative  dis- 
pute resolution  services  for  Federal  agencies.  State  and  local  enti- 
ties. In  fact,  the  ADR  Act  of  1990,  the  one  that  unfortunately  ex- 
pired last  October  1,  amended  a  provision  of  the  Taft-Hartley  Act 
to  give  us  specific  responsibilities  with  respect  to  ADR  and  a  com- 
panion act,  the  Negotiated  Rulemaking  Act,  also  put  some  respon- 
sibilities on  the  agency.  In  fact,  we  are  a  major  provider  of  direct 
ADR  services  to  Federal,  State,  and  local  agencies.  We  used  to  do 
it  with  the  late  Administrative  Conference,  where  I  had  the  pleas- 
ure of  working  last  year,  and  in  some  ways  it's  almost  like  being 
home  alone  now  because  the  colleague  that  we  relied  on  no  longer 
exists.  Nonetheless,  and  we  want  to  emphasis  this,  we  think  it's 
very  important  not  to  let  that  be  the  end  of  ADR. 

And  so,  from  our  point  of  view,  the  most  important  thing  before 
you  is  the  permanent  reauthorization  of  the  act  at  this  time.  I 
think  it  would  show  a  commitment  to  enhance  the  use  of  ADR  in 
government,  and  I  think,  perhaps  even  more  practically,  it  is  a 
wise   cost-cutting  measure.   The   size   of  government  and   its   re- 
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sources  are  shrinking,  they  are  not  likely  to  get  any  bigger  over  the 
years  that  are  coming,  and  while  we  have  no  hard  studies,  we  have 
a  wealth  of  anecdotal  evidence  that  suggests  to  all  of  us  that  ADR 
is  an  effective  and  cost-effective  alternative  to  increased  litigation 
which  has  gotten  more  and  more  expensive. 

Since  passage  of  the  act,  agencies  have  made  significant  progress 
in  putting  ADR  programs,  and  we've  been  there  to  help  them,  to 
offer  training  services,  to  offer  direct  mediation.  And  we  think  fail- 
ure to  reauthorize  the  act  would  have  some  very  serious  negative 
consequences  across  government.  Some  agencies  might  abandon 
their  ADR  efforts.  Others  might  be  deterred  from  continuing  to  use 
them.  And,  in  our  view,  permanent  loss  of  the  act  could  deal  a  seri- 
ous blow  to  existing  ADR  programs  and  to  starting  any  in  the  fu- 
ture. 

We  had  the  pleasure  of  testifying  before  the  Senate  subcommit- 
tee on  S.  1224  a  couple  of  weeks  ago,  and  Mr.  Wells'  written  state- 
ment repeats  the  positions  we  took  there.  We're  delighted  that  the 
Justice  Department  agrees  that  the  30-day  opt-out  provision  in 
binding  arbitration  is  no  longer  necessary,  and  we  understand  in 
the  Senate  markup  they  have  now  included  the  words  "binding  and 
nonbinding  arbitration'  in  the  definitional  section  of  the  statute  of 
what  would  be  the  ADR  Act  of  1995,  thereby  making  clear  that 
both  types  are  available,  and  I  think  that's  an  important  point. 

And  next  to  our  prime  concern  that  the  act  should  be  made  per- 
manent and  our  encouragement  that  you  do  so,  we  also  want  to  ex- 
press our  support  for  the  confidentiality  provision.  In  our  experi- 
ence, these  provisions  are  critical  to  successful  ADR  processes,  and 
allowing  communications  prepared  for  and  used  at  ADR  proceed- 
ings to  De  exempt  from  production  under  the  Freedom  of  Informa- 
tion Act  is  important,  in  our  view,  particularly  to  getting  the  Gov- 
ernment parties  to  participate  in  these  proceedings.  There  has  been 
some  concern  expressed  that  people  might  try  and  launder  commu- 
nications, to  try  and  put  things  into  ADR  proceedings  to  save  them 
from  disclosure.  But,  I  think  the  Senate's  words  make  very  clear, 
and  it's  certainly  our  view,  that  nothing  about  this  is  intended  to 
prevent  otherwise  disclosable  documents  from  being  disclosed.  And, 
in  fact,  this  would  only  apply  veiy  specifically  to  the  narrow  group 
of  communications  prepared  just  for  the  ADR  proceeding. 

The  last  issue  that  I  want  to  address  briefly  for  a  moment  is  the 
question  of  ACUS's  former  responsibility.  And,  we  have  been  asked 
very  overtly,  and  we  are  happy  to  respond,  what  if  anything  FMCS 
can  do  with  respect  to  those  tasks. 

Sir,  I'm  sorry. 

Mr.  Gekas.  No,  no,  proceed. 

Ms.  LiFF.  And,  we  were  asked  by  Senator  Cohen  during  the  Sen- 
ate subcommittee  hearing,  and  we  did  send  him'  a  letter,  and  we've 
supplied  a  copy  to  you,  in  which  we  say  basically  that  we  have  pro- 
vided our  direct  ADR  services  under  interagency  agreements.  We 
do  not  use  appropriated  fimds.  And  we  will,  of  course,  continue  to 
do  that.  But  the  Administrative  Conference  performs  some  other 
functions:  a  kind  of  clearinghouse  function,  and  spread  of  informa- 
tion, and  also  policy  development  and  getting  agencies  to  agree  how 
to  do  certain  things  or  to  undertake  things  in  common  that  in  fact 
we  are  willing  to  try  and  attempt  to  pick  up,  but  that  would  in  fact 
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take  some  people  and  some  money.  And  on  page  7  of  the  testimony, 
we've  repeated  to  you  what  we  said  to  Senator  Cohen,  that  at  a 
minimum,  a  bare  minimum,  we  think  we'd  be  able  to  take  over 
many  of  the  duties  for  an  additional  two  positions  and  $200,000. 

And  I  guess  the  only  thing  that  Mr.  Wells  would  want  me  to  sav, 
in  conclusion,  was  that  a  little  investment  now,  we  think,  will  yield 
big  results  in  the  future.  Failure  to  make  any  investment  probably 
will  be  very  damaging  to  the  expansion  of  ADR  in  the  Federal  stat- 
ure. 

Thank  you. 

[The  prepared  statement  of  Mr.  Wells  follows:] 

Prepared  Statement  of  John  Calhoun  Wells,  Director,  Federal  Mediation 

AND  CONCIUATION  SERVICE 

Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  for  the  opportunity 
to  be  here  today  to  offer  the  strong  support  of  the  Federal  Mediation  ana  Concilia- 
tion Service  (FMCS)  for  reauthorization  of  the  Administrative  Dispute  Resolution 
Act  of  1990  (ADR  Act).  On  November  16,  1995,  we  also  expressed  our  support  for 
reauthorization  of  the  Act  in  hearings  before  the  Senate  Subcommittee  on  Oversight 
of  Government  Management  and  the  District  of  Columbia  with  regard  to  S.  1224, 
the  "Administrative  Dispute  Resolution  Act  of  1995." 

Reauthorization  would  make  the  ADR  Act  permanent  and  continue  to  authorize 
FMCS  as  a  provider  of  ADR  services.  In  particular,  we  believe  the  provisions  of  S. 
1224  affording  greater  protection  to  mediator  confidentiality  and  establishing  easier 
methods  for  obtaining  the  services  of  third  party  neutrals  are  critical,  particularly 
in  view  of  the  expiration  of  the  Act  several  months  ago.  Our  specific  comments  fol- 
low: 

FEDERAL  MEDIATION  AND  CONCILIATION  SERVICE 

Let  me  take  a  moment,  first,  to  briefly  explain  the  long-time  conflict  resolution 
work  of  the  Federal  Mediation  and  Conciliation  Service  and  its  particular  respon- 
sibilities under  the  1990  ADR  Act.  FMCS  was  created  as  an  independent  agency  by 
Congress  in  1947  through  enactment  of  the  Taft-Hartley  Act,  which  directed  the 
agency  to  provide  voluntary  mediation,  conciliation,  and  arbitration  services  to  labor 
and  management.  Since  that  time,  FMCS's  charter  has  been  expanded  by  other  stat- 
utes, making  it  the  nation's  premier  body  for  the  resolution  of  labor  management 
disputes  in  tne  public  and  private  sectors  and,  of  particular  importance  here,  a  key 
entity  providing  alternative  dispute  resolution  (ADR)  services  to  other  federal  and 
governmental  agencies  under  the  ADR  Act  and  the  companion  Negotiated  Rule- 
making (Reg.  Neg.)  Act  of  1990.  FMCS  is  a  neutral  agency  that  provides  services. 
It  performs  no  regulatory  functions.  Its  services  are  direct,  voluntary,  and  customer 
driven. 

FMCS  has  assisted  in  the  resolution  of  disputes  outside  the  labor-management 
arena  since  Congress  asked  it  to  mediate  a  land  dispute  between  the  Navajo  and 
Hopi  Tribes  in  the  mid-1970s.  In  1990,  enactment  of  both  the  ADR  and  Reg.  Neg. 
Acts  expanded  FMCS's  work  in  alternative  dispute  resolution.  Under  the  Acts, 
FMCS,  in  consultation  with  the  Administrative  Conference  of  the  United  States 
(ACUS),  was  charged  with  responsibilities  for  promoting  ADR  activities  throurfiout 
government  and  providing  ADR  services  to  the  federal  community.  In  fact,  FMCS 
and  ACUS  engaged  in  several  joint  ventures  in  carrying  out  their  statutory  man- 
dates, including  production  and  distribution  of  an  explanatory  ADR  video,  develop- 
ment of  a  mediation  training  course  and  manual,  and  provision  of  training  to  federal 
agencies  in  convening  and  mediating  regulatory  negotiations  and  public  policy  dis- 
putes. In  particular,  under  section  7  of  the  ADR  Act,  which  amended  section  203 
of  the  Labor  Management  Relations  Act  of  1947,  FMCS  is  specifically  mandated  to: 

.  .  .  [M]ake  its  services  available  to  federal  agencies  to  aid  in  the  reso- 
lution of  disputes  ....  Functions  performed  by  the  Service  may  include 
assisting  parties  to  disputes  related  to  administrative  programs,  training 
persons  in  skills  and  procedures  employed  in  alternative  means  of  dispute 
resolution,  and  furnishing  officers  and  employees  of  the  Service  to  act  as 
neutrals.     .     .     . 

FMCS  is  a  major  provider  of  ADR  services  to  federal  agencies.  Through  our  ADR 
Services  Office,  FMCS  assists  client  agencies  in  designing  and  implementing  conflict 
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resolution  programs  as  alternatives  to  costly  litigation.  After  consultation,  we  pro- 
vide system  design  and  evaluation,  education,  training,  and  mentoring.  For  exam- 
ple, for  the  Federal  Aviation  Administration  (FAA),  we  designed  an  employment  dis- 
crimination complaint  mediation  system,  trained  agency  personnel  in  mediation 
skills,  and  mentored  the  mediators  in  their  early  mediations.  We  also  performed 
system  design  and  training  for  the  Internal  Revenue  Service  (mediation  with  multi- 
national corporations),  and  we  did  similar  work  for  the  Department  of  Labor  involv- 
ing the  enforcement  of  OSHA  and  Wage  and  Hour  regulations.  Throurfi  our  "train 
the  trainer"  program,  we  train  agency  personnel  in  conflict  resolution  skills  so  they, 
in  turn,  can  train  others  at  the  agency. 

Although  most  of  our  ADR  services  are  provided  to  federal  agencies,  we  also  offer 
training  in  ADR  techniques  and  mediation  services  to  states  and  localities — about 
one-quarter  of  FMCS  ADR  cases  involve  state  and  local  governments.  For  example, 
we  have  furnished  ADR  training  to  the  Tennessee  Valley  Authority,  and  we  assisted 
the  State  of  Vermont,  the  Killington  Pico  Ski  Resort,  and  numerous  public  interest 
groups  in  a  complex  dispute  involving  the  location  of  portions  of  the  Appalachian 
Trail.  FMCS  has  also  embarked  on  a  program  to  provide  peer  mediation  in  some 
of  the  nation's  public  schools  and  to  train  community  groups  in  conflict  resolution, 
at  the  invitation  of  local  public  sector  groups  in  Detroit,  San  Antonio,  Los  Angeles, 
Washington,  D.C.,  and  Baltimore. 

FMCS  also  mediates  actual  disputes  within  agencies  (for  example,  age  discrimina- 
tion complaints  for  the  Department  of  Health  and  Human  Services  and  the  Depart- 
ment of  Education,  and  whistle  blower  complaints  for  the  Department  of  Energy) 
and  between  agencies  and  their  regulated  industries  and/or  the  public  (such  as  envi- 
ronmental disputes).  Further,  pursuant  to  the  Reg.  Neg.  Act,  FMCS  is  currently 
conducting  a  number  of  regulatory  and  public  policy  negotiations,  with  several  pos- 
sible additional  ones  under  review,  for  the  Federal  Energy  Regulatory  Commission 
(environmental  issues  related  to  the  New  Don  Pedro  Dam  Proiect),  the  Department 
of  Transportation  (railway  safety  issues  and  automobile  headlight  emissions),  and 
the  Department  of  Housing  and  Urban  Development  (vacant  housing). 

PERMANENT  REAUTHORIZATION 

In  our  view,  permanent  reauthorization  of  the  ADR  Act  at  this  time  is  most  im- 
portant. It  would  clearly  show  Congress'  essential  commitment  to  enhancing  the  use 
of  ADR  in  government— a  commitment  that  we  believe  will  prove  to  be  a  wise  cost- 
cutting  measure  as  the  size  of  government  shrinks  over  the  coming  years.  The  five 
years  of  initial  authorization  have  not  shown  any  problems  that  would  justify  repeal 
of  the  Act.  Reauthorization  is  unopposed  and  non-controversial. 

Since  passage  of  the  Act  in  1990,  federal  agencies  have  made  significant  progress 
in  integrating  ADR  processes  into  their  operations,  but  the  task  is  far  from  finished; 
and  fauure  to  reauthorize  the  Act  would  nave  serious  negative  effects  across  govern- 
ment. Some  agencies  may  abandon  their  ADR  efforts  absent  explicit  statutory,  au- 
thorization and  encouragement,  and  other  agencies  might  be  deterred  from  continu- 
ing to  use  ADR  processes  because  of  the  loss  of  protections  for  confidentiality  and 
increased  difficulties  in  obtaining  neutrals.  We  are  concerned  that  these  very  things 
may  be  occurring  since  the  Act's  sunset  on  October  1,  1995.  In  our  view,  permanent 
loss  of  the  Act's  provisions  would  deal  a  serious  blow  to  existing  agency  ADR  pro- 
grams and  call  into  question  the  government's  commitment  to  better,  less  expensive 
conflict  resolution. 

Moreover,  the  Act  provides  a  government-wide  framework  for  ADR  use.  Absent 
this  uniformity,  it  is  not  difficult  to  imagine  enactment  of  a  host  of  individual  ADR 
statutes  and  regulations  in  particular  areas.  This  likely  would  lead  to  inconsistent 
rules  governing  many  subjects,  including  confidentiality,  acquisition  of  neutrals,  and 
the  scope  of  ADR  coverage.  The  result— increased  confusion  and  litigation — could 
end  or  greatly  hinder  federal  agency  ADR  programs  and  increase  costs. 

S.  1224  AMENDMENTS  TO  THE  ADR  ACT 

Section  2:  Amended  Definitions 

FMCS  supports  elimination  of  the  term  "settlement  negotiations"  from  the  defini- 
tion of  "alternative  means  of  dispute  resolution"  found  in  571(3)  of  the  current  Act. 
This  amendment  would  not  change  the  scope  or  effectiveness  of  the  Act. 

We  understand  the  statutory  ADR  definition  was  intended  to  be  broad,  but  inclu- 
sion of  "settlement  negotiations"  has  caused,  inadvertently  it  appears,  some  confu- 
sion. The  confusion  arises  because  most  of  the  various  ADR  techniques,  with  the 
chief  exception  of  settlement  negotiations,  use  a  third  party  neutral  to  assist  the 
parties  in  resolving  their  dispute.  Indeed,  almost  all  of  the  Act's  operative  provisions 
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contemplate  ADR  processes  involving  a  neutral:  for  example,  the  confidentiality  pro- 
visions apply  only  to  proceedings  using  a  neutral. 

Unassisted  face  to  face  settlement  negotiations,  on  the  other  hand,  are  routinely 
undertaken  by  federal  agencies  and  neitner  require  encouragement  nor  realize  any 
benefit  from  the  ADR  Act.  In  its  report  to  Conp«ss,  Toward  Improved  Agency  Dis- 
pute Resolution:  Implementing  the  Administrative  Dispute  Resolution  Act  (February 
1995),  the  Administrative  Conference  concluded  that  some  agencies  may  seek  to 
avoid  using  ADR  techniques  on  the  grounds  that  by  simply  conducting  settlement 
negotiations  they  are  using  ADR,  and  nothing  more  is  required.  This,  m  our  view, 
would  tend  to  frustrate  Congress'  intention  that  the  Act  encourage  broad  and  inno- 
vative use  by  federal  agencies  of  the  manv  ADR  processes,  such  as,  for  example,  me- 
diation, minitrial,  neutral  evaluation,  and  partnering. 

FMCS  also  supports  the  elimination  of  the  exemption  from  the  Act  for  two  cat- 
egories of  workplace-related  disputes:  the  first  affectmg  certain  issues  in  federal  em- 
pToyment  not  subject  to  negotiated  grievance  procedures,  including  Hatch  Act  viola- 
tions, retirement  and  insurance,  and  certain  suspensions  and  removals,  and  the  sec- 
ond involving  certain  prohibited  personnel  practices  that  fall  under  the  jurisdiction 
of  the  Merit  Systems  Protection  Board.  These  categories  of  disputes  are  thought  to 
leave  little  room  for  ADR  negotiation  processes,  but  there  appears  to  be  no  reason 
to  exclude  these  types  of  disputes  from  the  Act.  To  the  extent  that  it  might  prove 
helpful,  access  to  ADR  for  these  disputes  should  be  available,  particularly  if  it  can 
reduce  the  number  of  disputes  or  resolve  them  at  an  early  stage. 

Section  3:  Amendment  of  Confidentiality  Provisions 

In  our  view,  changes  proposed  by  S.  1224  to  the  ADR  Act's  confidentiality  provi- 
sions are  among  the  most  important  parts  of  the  bill.  The  amendments  would  in- 
crease the  protection  from  disclosure  of  confidential  communications  in  ADR  proc- 
esses. The  Act's  existing  confidentiality  provisions,  which  FMCS  sees  as  critical  to 
the  success  of  resolving  disputes  through  ADR  processes,  now  shield  communica- 
tions between  one  party  and  a  neutral  from  other  parties  and  communications 
among  the  parties  and  the  neutral  from  persons  outside  the  dispute.  These  assur- 
ances of  confidentiality,  embodied  in  574  of  the  Act,  enable  both  disputing  parties 
and  neutrals  to  be  forthcoming  with  information,  discuss  possible  settlement  options 
freely,  and  learn  enough  about  parties'  real  interests  and  priorities  to  develop  effec- 
tive resolution  agreements. 

FMCS  recognizes,  of  course,  that  the  importance  of  confidentiality  to  successful 
negotiations  must  be  balanced  by  the  openness  required  of  governmental  activities 
in  a  democracy.  We  believe  the  proposed  amendments  provide  a  fair  balance:  en- 
couraging federal  agencies  to  undertake  ADR  processes  by  ensuring  necessary  con- 
fidentiality of  qualifying  communications,  while,  at  the  same  time,  denying  protec- 
tion to  otherwise  disclosable  ones. 

Section  3(b)  of  S.  1224,  which  amends  §§  574(a)  and  (b)  of  the  Act,  would  limit 
the  applicability  of  confidentiality  to  actual  communications,  rather  than  "any  infor- 
mation concerning"  the  communication  for  both  neutrals  and  the  parties.  Section 
3(a),  which  strikes  §574(bX7),  grants  confidentiality  protection  to  all  communica- 
tions provided  or  made  available  to  the  parties  in  an  ADR  process.  New  §574(j)  de- 
fines a  communication  as  exempt  from  disclosure  if  it  is  initially  generated  by  an 
agency  or  provided  to  it  in  a  dispute  resolution  preceding,  unless  a  reason  for  disclo- 
sure exists  independent  of  its  use  in  ADR.  In  addition.  Section  3(c)  amends  §  574(d) 
to  insure  that  any  alternative  confidentiality  procedures  that  may  be  agreed  to  in 
a  proceeding  cannot  provide  for  less  disclosure  than  permitted  under  the  Act.  These 
amendments  would  not  protect  pre-existing  or  otherwise  disclosable  communications 
simply  by  virtue  of  their  presentation  in  an  ADR  proceeding. 

The  major  confidentiality  amendment.  Section  3(d),  would  exempt  communica- 
tions in  ADR  proceedings  from  disclosure  under  the  Freedom  of  Information  Act 
(FOIA).  Again,  a  party  could  not  prevent  disclosure  simply  by  presenting  the  com- 
munication in  an  ADR  proceeding.  Under  the  1990  Act,  documents  afforded  con- 
fidentiality in  ADR  processes  may  nonetheless  be  subject  to  disclosure  under  FOIA. 
This  undermines  the  statute's  intended  confidentiality  protections  and  may  rep- 
resent a  particular  problem  for  government  agencies,  like  FMCS,  that  furnish  em- 
ployees as  neutrals  for  proceedings  involving  other  federal  agencies,  since  these 
neutrals'  notes,  unlike  the  notes  of  private-sector  neutrals,  may  be  subject  to  FOLA 
disclosure. 

Section  6:  Amendment  to  Contract  Disputes  Act 

S.  1224  amends  6  of  the  Contract  Disputes  Act  of  1978,  41  U.S.C.  §605,  to  elimi- 
nate the  requirement  that  the  validity  of  all  contract  claims  under  $100,000  be  cer- 
tified by  the  contractor.  At  the  present  time,  certification  of  claims  under  $100,000 
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is  required  only  when  parties  want  to  use  ADR  to  resolve  the  dispute.  We  see  no 
justification  for  different  treatment  of  identical  claims  simply  because  parties  choose 
to  use  ADR.  In  fact,  this  requirement  discourages  contractors  and  federal  agencies 
from  using  ADR  in  the  very  type  of  smaller  case  where  it  might  be  most  usefial.  The 
amendment  would  bring  the  ADR  Act  into  conformity  with  the  certification  require- 
ments of  the  Contract  Disputes  Act. 

Section  7:  Amendments  on  Acquiring  Neutrals 

Section  7  of  S.  1224  would  make  it  easier  for  agencies  to  acquire  neutrals  by 
streamlining  the  competitive  procedures  for  obtaining  expert  services  and  by  permit- 
ting the  acquisition  of  neutrals  from  nonprofit  organizations.  FMCS  supports  these 
provisions.  We  believe  the  streamlined  procedures  will  increase  the  pool  of  available 
neutrals  and  make  the  prices  neutrals  cnarge  more  competitive. 

The  ADR  Act  of  1990  diminished,  although  it  did  not  eliminate,  difficulties  faced 
by  agencies  in  acquiring  neutrals.  Subsequently,  the  Federal  Acquisition  Streamlin- 
ing Act  of  1994  (FASA)  further  streamlined  the  process  by  raising  to  $100,000  (origi- 
nally $25,000)  the  limit  for  use  of  simplified  small  purchase  procedures  and  by  per- 
mitting less  than  full  competitive  procedures  for  obtaining  expert  services  in  litiga- 
tion and  dispute  resolution,  including  neutrals  for  ADR  proceedings. 

Unfortunately,  FASA  appears  to  have  inadvertently  complicated  matters  for  agen- 
cies that  may  wish  to  obtain  neutrals  from  nonprofit  organizations  by  raising  the 
threshold  for  contracts  reserved  for  small  businesses  to  the  same  $100,000  smaJl 
purchase  limit.  A  number  of  firms  providing  neutral  services  to  federal  agencies  are 
nonprofits,  such  as  universities,  and,  therefore,  are  not  defined  as  "businesses" 
under  the  Small  Business  Act.  The  proposed  amendments,  which  would  add  new 
subsections  to  10  U.S.C.  §2304  and  41  U.S.C.  §  253(c),  will  respond  to  the  problem. 

Suggested  Amendment:  Binding  Arbitration  Awards 

The  ADR  Act's  current  provision  permitting  federal  agencies  to  vacate  arbitration 
awards  should  be  repealed.  Under  the  Act,  agencies  are  authorized  to  enter  into 
binding  arbitration,  but  the  head  of  the  agency  is  permitted  30  days  to  vacate  any 
award  oefore  it  becomes  final. 

Arbitration  is  widely  used  in  resolving  disputes  arising  under  collective  bargain- 
ing agreements.  FMCS  maintains  a  roster  of  almost  2,000  private,  professional  arbi- 
trators, and  upon  request,  furnishes  lists  of  individuals  to  the  parties  for  their  selec- 
tion of  8m  arbitrator  to  hear  the  case  and  render  a  final  and  binding  decision. 

FMCS  strongly  supports  federal  agency  use  of  consensus-based  ADR  processes, 
such  as  mediation.  In  our  experience,  binding  arbitration  is  not  the  first  ADR  proc- 
ess sought  by  private  parties  or  federal  agencies;  but  we  also  believe  the  availability 
of  a  complete  arsenal  of  techniques,  including  binding  arbitration  in  appropriate 
cases,  will  further  encourage  agencies'  use  of  ADR.  While  the  Act's  arbitration  provi- 
sions have  been  rarely  used,  and  the  30  day  escape  clause  probably  never  used,  the 
clause  serves  as  a  disincentive  for  private  parties  to  agree  to  arbitration  with  fed- 
eral agencies,  even  when  that  process  would  be  most  appropriate. 

It  appears  Congress  included  the  30  day  escape  clause  largely  because  of  concerns 
expressed  by  the  Department  of  Justice  about  the  constitutionality  of  binding  an 
agency  through  the  decision  of  a  person  who  was  not  an  "officer  of  the  United 
States."  We  also  understand  this  concern  has  recently  been  allayed  by  an  opinion 
issued  by  the  Department's  Office  of  Legal  Counsel  (September  7,  1995),  finding 
that  no  provision  of  the  Constitution  in  any  way  limits  the  authority  of  the  federal 
government  to  submit  to  binding  arbitration.  We  believe  repeal  of  the  30  day  clause 
would  benefit  agencies  and  encourage  the  government's  use  of  ADR  processes.  We 
understand  the  Department  of  Justice  does  not  agree  with  this  view. 

FORMER  RESPONSIBILITIES  OF  THE  ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED 

STATES 

The  work  of  the  Administrative  Conference,  which  has  no^  been  funded  for  this 
fiscal  year,  was  key  to  the  promotion  and  success  of  ADR  in  the  federal  sector.  Its 
loss  is  felt  by  all  of  us  involved  in  ADR;  and  its  demise  is  significant,  given  the  con- 
siderable distance  many  agencies  have  come  in  adopting  ADR  processes  for  dispute 
resolution,  and  the  distance  yet  to  go.  While  ACUS  certainly  will  be  missed,  its  end 
must  not  be  permitted  to  serve  as  the  fatal  shot  to  federal  ADR  practices  and  pro- 
grams. 

FMCS  will  continue  to  furnish  direct  ADR  services  to  agencies,  including  system 
design,  training,  mentoring,  evaluation,  mediation  and  convening/negotiating.  FMCS 

gerforms,  and  will  continue  to  perform,  direct  ADR  services  for  agencies  under  reim- 
ursable  inter-agency  agreements.  We  believe  this  is  a  sound  approach  for  financing 
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direct  training,  mediation,  and  negotiation  and  convening  services  provided  to  a  sin- 
gle agency,  although  we  do  not  fully  recover  100%  of  the  costs. 

In  addition,  FMCS  is  willing  to  attempt  to  undertake  certain  aspects  of  ACUS's 
leadership  and  coordinating  roles  in  federal  ADR.  Most  important,  we  feel,  is  con- 
tinuing tne  coordinating  and  clearinghouse  function.  FMCS  has  been  given  ACUS's 
ADR  library  and  files,  and  we  hope  to  continue  the  related  research,  archival,  and 
clearinghouse  functions.  We  would  also  hope  to  continue  the  ADR  newsletter,  con- 
duct seminars,  and  circulate  ADR  information  and  materials  to  agency  dispute  reso- 
lution specialists  and  field  locations.  Second,  FMCS  is  willing  to  continue  ACUS's 
role  in  federal-sector  ADR  policy  development.  This  wUl  involve  the  initiation  or  con- 
tinuation of  interagency  working  groups,  training,  and  seminars  bringing  together 
ADR  personnel  from  across  government  to  share  ADR  information  and  develop  mu- 
tually beneficial  programs  and  materials. 

These  functions,  nowever,  cannot  reasonably  be  financed  under  reimbursable 
agreements.  In  response  to  Senator  Levin's  questions  at  the  November  16,  1995, 
hearing  on  S.  1224,  we  have  informed  the  Subcommittee  that  the  above-referenced 
government-wide  responsibilities  once  performed  by  ACUS  require,  at  minimum, 
two  (2)  FTEs  and  $200,000  per  year. 

FMCS  stands  ready  to  continue  its  longstanding  work  in  voluntary,  consensual 
dispute  resolution  and  to  undertake  new  duties  once  performed  by  ACUS.  We  un- 
derstand that  government  faces  diminishing  resources,  but  we  believe  some  re- 
sources invested  now  in  ADR  activities  will  yield  a  high  return. 

Mr.  Gekas.  Well,  we  thank  you.  The  Chair  will  yield  to  itself  5 
minutes  in  the  first  round  of  questioning  and  will  be  limited  by  it, 
I  hope. 

And,  Ms.  Liff,  I'm  wondering,  I  suppose  if  you  get  the  extra  help 
that  Senator  Cohen  has  indicated,  that  you  cannot  foresee  any  cir- 
cumstances in  which  you  would  not  accept  an  invitation  to  enter 
a  dispute,  is  that  correct? 

Ms.  LiFF.  In  the  Federal  sector? 

Mr.  Gekas.  Yes. 

Ms.  Liff.  Agencies  that  wish  to  use  us,  we  are 

Mr.  Gekas.  No,  no.  Are  there  any  circumstances  under  which 
you  would  reject  entering  a  dispute?  If  agencies  come  to  you  and 
say  will  you 

Ms.  LiFF.  Are  there  types  of  disputes  we  do  not  do? 

Mr.  Gekas.  Yes. 

Ms.  LiFF.  No.  We  are  entirely  flexible. 

Mr.  Gekas.  Are  there  any  times  when  you  would  have  to  recuse 
by  reason  of  any  conflict,  like  with  the  Labor  Department? 

Ms.  LiFF.  We  keep  the  labor  management  side  and  the  ADR  side 
of  the  agencies  quite  separate.  In  fact,  we  have 

Mr.  Gekas.  How? 

Ms.  LiFF.  We  have  experienced  no  conflict.  And  because — we  are 
a  voluntary  agency,  we  have  no  regulatory  function.  Our  services 
are  direct,  are  customer-driven.  We  are  entirely  voluntary  and  con- 
sensual. In  that  sense,  we  have  not  met  a  category  of  disputes  that 
we  believe  we  are  precluded  from  hearing. 

Mr.  Gekas.  Mr.  McDade,  you've  mentioned  a  thousand  cases  over 
the  last  year,  did  you  say? 

Mr.  McDade.  Couple  of  vears. 

Mr.  Gekas.  And  most  of  them,  it  seemed  to  me,  the  way  you  de- 
scribed them  were  personnel  problems,  that  is,  civilian  employees 
versus  Air  Force.  Is  that  correct? 

Mr.  McDade.  Versus  a  military  personnel. 

Mr.  Gekas.  Versus  military  personnel. 

Mr.  McDade.  Right. 
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Mr.  Gekas.  Are  there  any  disputes  between  Air  Force  and  an- 
other agency  in  which  you've  become  involved?  I'm  thinking  specifi- 
cally of  EPA,  for  instance,  Superfund  and  the  remnants  of  Air 
Force  hazardous  substances  in  various  places  in  the  Nation,  Does 
this  kind  of  dispute  or  issue  find  its  way  to  your  table? 

Mr.  McDade.  It  hasn't  thus  far.  It's  an  area  that  we  want  to  ex- 
plore over  the  coming  fiscal  year.  We  started  with  personnel  dis- 
putes, quite  frankly,  because  we  had  the  biggest  problem  there,  we 
thought,  in  terms  of  trying  to  resolve  those  disputes  in  a  timely 
manner.  And  then  we  moved  on  to  government  contracts  because, 
again,  we  found  we  could  get  the  most  bang  for  the  buck  in  resolv- 
ing a  few  of  those.  Our  next  year's  plan  is  to  move  into  the  environ- 
mental dispute  resolution,  and  we're  very  pleased  to  note  that  EPA 
has  a  very  aggressive  program  in  employing  ADR  techniques  to  re- 
solve Superfund  cases.  So,  we're  looking  forward  to  an  opportunity 
to  working  with  them  on  those. 

Mr.  Gekas.  Mr.  Steenland,  you  are  quite  correct  in  characteriz- 
ing the  current  issues  in  the  context  of  what  may  or  may  not  be 
constitutional,  and  I  think  that  this  subcommittee  is  in  a  quandary, 
or  at  least  the  Chair  of  the  subcommittee  is,  regarding  the  final  de- 
piction of  the  constitutional  question.  I  was  on  this  subcommittee 
when  it  was  asserted  to  us  fundamentally  by  the  Department  of 
Justice  and  by  the  Attorney  Greneral  himself  that  a  binding  arbitra- 
tion was  unconstitutional.  Question,  and  I  don't  know  the  answer, 
maybe  counsel  will  recall,  or  any  of  the  members,  was  this  formal- 
ized by  way  of  an  Attorney  General's  opinion?  Or  was  this  iust  ver- 
balized by  the  then  Attorney  General  in  the  context  of  a  sub- 
committee hearing? 

Mr.  Steenland,  Mr.  Chairman,  the  recent  determination  with 
respect  to  binding  arbitration  was  made  by  the  Assistant  Attorney 
General,  Office  of  Legal  Counsel.  It  was  done  in  a  written  memo- 
randum for  the  Associate  Attorney  Greneral,  dated  September  7, 
1995.  It  contains  some  28  pages  of^  single-spaced,  closely-reasoned, 
constitutional  analysis 

Mr.  Gekas.  I  understand.  I  think  that  Mr.  Barr  could  have  had 
42  pages  saying  that  it  was  not  constitutional.  What  I'm  asking — 
first  question,  was  the  Department  of  Justice  opinion,  as  rendered 
by  Mr.  Barr  back  then,  was  that  formalized  by  way  of  an  Attorney 
General's  opinion  from  which  this  one  now  would  be  at  variance? 

Mr.  Steenland.  I  don't  know  the  answer  to  that,  Mr.  Chairman, 
but  I  would  be  happy  to  get  back 

Mr.  Gekas,  Yes,  I  think  we  should  know  that.  No.  2,  not  with- 
standing what — now  the  Chair  has  limited  itself,  I  think  I'd  like  to 
pursue  that  line  of  questioning. 

Mr.  Reed.  I'll  yield  to  you  if  you'd  like. 

Mr.  Gekas.  All  right.  Well,  no,  I'll  catch  my  breath.  I  yield  to  the 
gentleman  from  Rhode  Island. 

Mr.  Reed,  Thank  you,  Mr.  Chairman.  I  want  to  thank  the  wit- 
nesses for  their  testimony,  and  I  just  have  a  question  that's  more 
of  getting  a  better  perspective  on  the  overall  process.  It  seems  to 
me  that  one  of  the  critical  issues  in  any  arbitration  is  those  issues 
which  the  arbitrator  can  consider.  And  I  wonder  if  in  your  experi- 
ence collectively  if  that  caused  a  problem  in  this  act,  that  there  are 
factors  in  terms  of  disputes  that  you  feel  necessary  to  be  considered 
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but  can't  be  considered  to  the  detriment  of  the  Grovemment.  Mr. 
McDade,  you  seem  to  be 

Mr.  McDade.  Yes,  Congressman,  thus  far,  because  of  the  per- 
ceived one-way  functionaHty  of  the  arbitration  provisions,  that  it  is 
binding  on  one  side  and  not  on  the  other,  I'm  not  aware  of  manv 
cases  in  which  this  issue  has  even  been  presented  because  we  can  t 
get  the  other  side  to  agree  to  do  it,  so  we  haven't  had  any  experi- 
ence under  the  act  with  binding  arbitration  that  I'm  aware  of  in 
the  Air  Force. 

Mr.  Reed.  As  you  look  forward,  and  presuming  that  we  would 
encourage  binding  arbitration,  would  there  be  something  that  we'd 
have  to  do  to  ensure  that  the  full  range  of  issues  could  be  consid- 
ered by  the  arbiter?  And,  harking  back  to  experience,  local  experi- 
ence where  when  there's  arbitration,  even  binding  arbitration  at 
local  levels,  there's  always  the  dispute  about  whether  the  arbiter 
can  consider  the  tax  base  of  the  community  or  the  revenue  struc- 
ture of  the  community,  et  cetera,  and  in  those  cases  when  they  can- 
not, they  can  only  consider  a  sort  of  comparable  pay  in  things, 
there's  always  a  dispute  about  whether  this  is  ultimately  fair  to  the 
taxpayers.  And  as  we  go  forward  into  possibly  binding  arbitration, 
I  think  that's  an  issue  that  we  have  to  consider.  And,  again,  any 
advice  or  insights  you  would  have,  I  would  appreciate  them  either 
now  or  in  the  future.  If  anyone  else  would  like  to  comment — no? 
Food  for  thought. 

I  yield  back  the  balance  of  my  time. 

Mr.  Gekas.  The  gentleman  from  Virginia  is  recognized. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Steenland,  since  the  authorization  has  expired,  what  are  you 
doing  now  for  cases? 

Mr.  Steenland.  Congressman,  it  is  my  understanding  that  right 
now  agencies  are  continuing  to  proceed  with  matters  that  had 
begun  or  were  commenced  with  regard  to  dispute  resolution  while 
the  act  was  still  effective.  In  our  view,  agencies  have  the  inherent 
authority  under  their  organic,  statutory  powers  to  settle  cases  and 
using  dispute  resolution  is  simply  one  technique,  one  way  of  set- 
tling cases.  The  problem  is — well,  there  are  at  least  two  problems. 

First  of  all,  without  reauthorization,  there  are  no  confidentiality 
protections  whatsoever  for  proceedings  that  were  to  begin  tomor- 
row. Secondly,  for  those  outside  of  Washington  who  may  not  be  as 
familiar  with  these  measures  as  we  are,  it's  not  likely  that  someone 
would  want  to  participate  in  a  dispute  resolution  proceeding  with 
the  Government  under  a  statute  whose  authority  had  expired.  So, 
we  are  urging  reauthorization  swiftly  because  we  think  that  that's 
the  best  way  to  get  agencies  back  into  the  position  where  they  can 
aggressively  encourage  people,  including  their  own  staffs,  to  use 
dispute  resolution  whenever  it  is  appropriate. 

Mr.  Scott.  You  mentioned  confidentiality,  is  that  a  voluntary 
procedure  where  people  agree,  "Let's  keep  this  one  confidential,' 
rather  than  "Let's  not  keep  it  confidential?"  Is  that  on  a  case-by- 
case  basis? 

Mr.  Steenland.  Well,  I  think  we  need  to  be  clear  what  we  mean 
by  "confidentiality."  Surely,  we  can't  keep  the  existence  of  the  pro- 
ceeding confidential.  We  wouldn't  want  to.  We  don't  want  to  keep 
the  nature  of  the  result  confidential,  either.  But  the  confidentiality 
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as  drafted  by  the  statute  in  1990  speaks  to  dispute  resolution  com- 
munications. It's  the  back  and  forth  between  the  parties,  and  it's 
the  notes  of  the  neutral  that  are  to  be  protected.  This  is  a  very 

Mr.  Scott.  What  about  the  evidence? 

Mr.  Steenland.  Well,  generally.  Congressman,  in  one  of  these 
processes,  we're  not  going  through  a  type  of  evidence,  so  we're  not 
introducing  new  materials.  But,  I  think  Ms.  Liff  identified  the  sa- 
lient point,  particularly  with  regard  to  the  manner  with  which  the 
Senate  has  dealt  with  confidentiality  in  S.  1224.  If  there  is  a  docu- 
ment or  a  record  that  would  otherwise  be  available  to  the  public, 
you  cannot  keep  it  from  the  public  simply  by  slipping  it  into  the 
dispute  resolution  process.  In  our  testimony,  for  example,  we  said 
that  this  limited  privilege  protects  only  records  and  documents  gen- 
erated solely  for  the  purpose  of  dispute  resolution. 

Mr.  Scott.  I  can  imagine  some  agencies,  some  companies,  want- 
ing to  go  into  dispute  resolution  simply  to  keep  things  private  for 
commercial  purposes  so  as  to  avoid  the  adverse  publicity.  Is  that 
an  issues? 

Mr.  Steenland.  I  think  it's  an  issue.  I  think  it's  a  concern.  But 
I  think  it's  a  matter  that  the  statute  has  adequately  dealt  with.  I 
think  that  those  matters  in  all  likelihood  would  be  readily  available 
just  as  if  the  agency  had  engaged  in  full-blown  public  enforcement. 

Mr.  Scott.  Because  the  result  is  not  confidential? 

Mr.  Steenland.  That  is  correct. 

Mr.  Scott.  Thank  you,  Mr.  Chairman, 

Mr.  Gekas.  I  thank  the  gentleman.  We  note  the  presence  of  the 
gentleman  from  Illinois,  Mr.  Flanagan,  who  may  have  a  statement 
that  he  wishes  to  submit  for  the  record. 

Mr.  Flanagan.  I  have  just  one  question  for  Mr.  Steenland.  Is 
there  any  mechanism  in  this  statute — I'm  unable  to  find  any — ^that 
permits  under  some  conceivable  circumstances,  whatever  it  might 
be,  after  the  ADR  process  has  been  utilized  to  have  it  wind  up  in 
the  courts  and  to  have  the  judiciary  take  a  hand  in  it? 

Mr.  Steenland.  Congressman,  let's  break  it  down  into  two  cat- 
egories of  processes.  Ml  of  this,  all  of  these  proceedings  are  of 
course  consensual.  You  cannot  require  anyone  to  enter  into  a  par- 
ticular process.  There  is  a  realm  of  processes  such  as  mediation, 
neutral  evaluation,  nonbinding  arbitration.  There's  a  provision  in 
the  act  for  judicial  review,  section  581.  And  what  that  says  is  that, 
notwithstanding  any  other  provision  of  law,  any  person  adversely 
affected  or  aggrieved  by  an  award  made  in  arbitration,  in  an  arbi- 
tration proceeding,  conducted  under  this  subchapter,  may  bring  an 
action  for  review  only  pursuant  to  certain  provisions  of  the  arbitra- 
tion act.  So,  what  you  have  is,  first  of  all,  a  group  of  cases  that  do 
not  include  arbitration.  If  they  settle,  then  the  parties  are  in  agree- 
ment, and  there  is  no  reason  for  litigation.  The  dispute  is  over.  If 
they  don't  settle,  then  we  are  simply  back  to  the  administrative 
process  where  we  started  from  with  any  judicial  review  that  may 
ultimately  follow. 

Mr.  Flanagan.  Well,  my  confusion  remains  then.  If  your  stated 
objection  is  the  appointments  clause  of  the  Constitution,  and  the 
difficulty  involved  therein,  yet  there  is  judicial  review  for  this,  and, 
furthermore,  that  the  process  that  is  utilized  when  judicial  review 
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is  not  exercised  is  indeed  consensual,  how  is  it  that  there  is  a  prob- 
lem with  the  appointments  clause? 

Mr.  Steenland.  Well,  I  don't  want  to  appear  on  behalf  of  the 
former  Attorney  General  who  did  have  an  appointments  clause 
problem  with  this  matter.  As  we  were  discussing  with  the  Chair  a 
few  moments  ago  when  his  time  expired,  and  mine  did  also,  the  re- 
cent decision,  opinion,  by  the  Office  of  Legal  Counsel  concluding 
that  there  are  no  constitutional  impediments  rests  in  part  on  an 
analysis  that  the  neutral  involved,  the  arbitrator  or  mediator,  is 
not  an  officer  of  the  United  States,  and,  therefore,  that  doesn't  trig- 
ger the  appointments  clause.  I  don't  want  to  address  the  constitu- 
tionality or  the — I  don't  want  to  go  into  an  extended  analysis  of  the 
constitutional  issue  here  because  I  don't  think  it's  appropriate.  But 
it  does  seem  to  me  that  if  the  Office  of  Legal  Counsel  has  concluded 
that  there  are  no  constitutional  impediments  to  binding  arbitra- 
tion, then  the  rest  of  the  Government  is  free  to  rely  on  that  exper- 
tise. 

Mr.  Flanagan.  Well,  barring  further  commentary  by  the  Attor- 
ney General. 

Mr.  Steenland.  That  is  correct. 

Mr.  Flanagan.  And  that's  always  dangerous.  It  has  nothing  to 
do  with  this  Attorney  Greneral  or  any  Attorney  Greneral,  but  why 
not  have  the  highest  authority  overturning  a  previous  highest  au- 
thority insofar  as  any  objection  that  may  lay  out  there?  And  I 
would  tend  to  disagree  witn  you  on  the  fact  that  the  constitutional- 
ity of  this  is  of  vital  importance  to  the  progress  of  this  legislation 
and  its  reauthorization,  whether  it  be  temporary  or  permanent. 
And  if  this  Attorney  General  disagrees  with  Mr.  Barr,  the  previous 
Attorney  General,  that  that  itself — or  it  is  possible  that  this  Attor- 
ney General  may  disagree.  I  don't  know  whether  it  is  or  it  is  not. 
To  rely  upon  the  office  of  her  counsel  to  do  this  is  certainly  helpful, 
but  hardly  dispositive,  and  it  would  be  nice  to  know  her  feelings 
on  this,  irrespective  of  what  the  folks  in  her  office  would  say. 

Mr.  Steenland.  I  can  assure  you.  Congressman,  that  the  Attor- 
ney General  is  very  comfortable  with  the  Office  of  Legal  Counsel 
of  2  months  ago.  She's  very  comfortable,  indeed. 

Mr.  Chairman,  you  had  asked  me  earlier  a  question  with  respect 
to  the  earlier 

Mr.  Gekas.  Yes. 

Mr.  Flanagan.  I  will  happily  yield  back. 

Mr.  Gekas.  We  will  follow  up  on  the  questions  that  you  have 
raised  because  they  are  concomitant  with  mine.  Well,  they  agree 
with  mine. 

[Laughter.] 

Mr.  Steenland.  Thank  you,  Mr.  Chairman.  You  had  asked  with 
respect  to  the  earlier  expression  by  Mr.  Barr  regarding  binding  ar- 
bitration, and  as  your  red  light  went  on  and  we  shifted  to  Con- 
gressman Reed,  I  happened  to  take  a  look  here  on  the  first  page 
of  the  legal  opinion  itself,  and,  indeed,  footnote  two  says  that  this 
is  the  first  written  legal  opinion  on  this  subject.  When  Mr.  Ban- 
spoke  earlier,  it  was  in  testimony  before  a  committee,  it  was  in 
writing,  but  it  was  not  a  formal  opinion  of  the  Office  of  Legal  Coun- 
sel. I'm  still  going  to  go  back  and  make  sure  that  Mr.  Barr's  were 
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not  put  into  a  quote  opinion  of  the  Attorney  Greneral,  but  that's  my 
understanding  of  where  we  are  now,  where  we  were  then. 

Mr.  Gekas.  But  even  the  one  that  you  refer  to  now,  under  which 
you  are  laboring,  is  not  an  Attorney  General's  opinion? 

Mr.  Steenland.  Not  yet,  sir.  I  don't  know  whether  it  will  be. 

Mr.  Gekas.  Do  you  believe  it  is  destined  to  be? 

Mr.  Steenland.  I  can  check  and  let  you  know. 

Mr.  Gekas.  That's  important. 

Mr.  Steenland.  I  would  be  delighted  to  do  so. 

Mr.  Gekas.  But  I  thought,  in  following  up  with  what  Mr.  Flana- 
gan was  asking,  that  even  though  we  are  having  this  exercise  in 
whether  or  not  it's  constitutional,  that  the  structure  of  the  provi- 
sions in  the  contemplated  bill  make  that  question  moot  in  that  the 
head  of  an  agency  can  opt  out,  can  he  not?  Or  she? 

Mr.  Steenland.  In  the  act  as  it  presently  stands,  although 
sunsetted,  there  is  an  opt-out  provision,  that  is  correct.  On  the  Sen- 
ate side,  when  the  initial  on  S.  1224  at  the  end  of  November,  the 
question  was — and  it  was  put  to  all  the  panelists — here's  this 
former  opinion  of  the  Attorney  General,  Mr.  Barr,  and  here's  the 
opt-out  provision  which  we  had  crafted  to  address  those  concerns. 
Now  we  have  a  new  Attorney  General  opinion  which  basically  says, 
"No  problem."  Do  we  still  need  the  opt-out  provisions?  And  there 
was  a  good  deal  of  discussion  within  the  subcommittee  at  that 
hearing  about  the  wisdom  of  retaining  it,  and  it  was  a  close  ques- 
tion. I^asonable  people  could  differ  on  it.  When  the  subcommittee 
reported  the  bill  out,  the  provisions  allowing  the  Government  to  va- 
cate an  award  was  deleted  from  the  act.  When  the  full  committee 
reported  the  bill  out  to  the  Senate,  as  I  understand  it,  although  I 
have  not  seen  it  yet,  the  opt-out  provisions  were  not  there. 

So  what  we  have  instead  coming  from  the  Senate  is  a  provision 
dealing  with  arbitration.  The  Senate  has  made  it  clear  that  there 
are  two  types  of  arbitration:  binding  and  nonbinding.  And  the 
mechanism  which  formerly  allowed  the  United  States  30  days  to 
vacate  an  award  in  arbitration,  that  process  is  no  longer  there  in 
the  Senate  bill.  The  question,  obviously,  for  this  committee  is:  Does 
it  make  sense  to  continue  to  retain  that  measure?  There  are  some 
who  think  so  on  the  theory  that  the  more  options  you  have,  the 
more  choices  available  to  an  agency,  the  gpreater  the  likelihood  that 
one  of  them  will  be  adopted. 

However,  countervailing  and  offsetting  that  is,  first  of  all,  the 
recognition  that  as  best  anyone  can  tell — and  I  think  we  have  most 
of  the  ADR  experts  right  here  in  your  room,  Mr.  Chairman — no  one 
can  recall  it  ever  being  used  in  the  5  years  this  provision  was  on 
the  books.  Secondly,  it  may  be,  and,  again,  reasonable  minds  can 
differ,  that  if  the  Congress  retains  the  opt-out  provision,  agencies 
may  be  reluctant  to  go  farther  than  that  and  engage  in  binding  ar- 
bitration for  any  number  of  reasons.  We  have,  I  believe,  the  same 
goal.  The  goal  is  to  encourage  agencies  to  make  greater  use  of  dis- 
pute resolution.  That's  where  we  want  to  go. 

Ms.  Life.  Mr,  Chairman. 

Mr.  Gekas.  Does  anyone  on  the  committee  wish  to  ask  any  addi- 
tional questions?  The  gentleman  from  Virginia. 

Mr.  Scott.  Just  very  briefly,  Mr.  Steenland,  what  size,  what 
magnitude  of  cases  are  we  talking  about  in  most  of  these? 
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Mr.  Steenland.  Congressman,  it's  difficult  to  answer  that  ques- 
tion for  several  reasons.  First  of  all,  we  were  hoping  that  if  ACUS 
had  survived,  the  recordkeeping  functions  that  one  would  have  as- 
signed to  ACUS  would  have  been  able  to  give  us  that  number. 
Right  now,  we  have  no  across-the-board,  governmentwide  ability  to 
answer  your  question.  It  has  to  be  agency  oy  agency. 

Mr.  McDade  has  given  you  some  numbers  for  the  Department  of 
Defense.  I  know  that  there's  a  substantial  amount  of  ADR  activity 
going  on  at,  for  example,  the  Federal  Deposit  Insurance  Corpora- 
tion which  has  been  one  of  the  pioneers  here  in  town.  The  Army 
Corps  of  Engineers  uses  it  very  diligently.  But  these  are  a  host  of 
administrative  matters  which  sweep  far  and  wide,  and  I  would  be 
most  reluctant  to  give  the  committee  any  kind  of  a  number  because 
I  fear  it  would  probably  be  just  a  guess. 

Mr.  Scott.  Mr.  McDade,  did  you  want  to  hazard  a  guess? 

Mr.  McDade.  Well,  I  just  note  that  the  Administrative  Con- 
ference made  a  report  to  the  Congress  in  which  they  attempted  to 
answer  some  of  those  questions.  On  page  37  of  the  report,  they  list 
some  numbers.  But,  I,  like  Mr.  Steenland,  would  tell  you  that  there 
is  no  comprehensive  recordkeeping. 

Mr.  Scott.  Does  the  range  of  magnitude  run  from  himdreds  of 
thousands  of  dollars,  millions  of  dollars  and  some  $50,  $100? 

Mr.  McDade.  Absolutely.  In  the  Air  Force,  we  have  had  a  num- 
ber of  contract  disputes.  Eight  hundred  thousand  dollars  was  the 
amount  at  stake,  and  we  settled  those  successfully  using  a  medi- 
ation process.  We  have  multimillion-dollar  contract  disputes  in 
which  we  are  actively  considering  the  use  of  ADR  techniques,  not 
necessarily  in  this  case,  a  nonbinding  arbitration,  but  rather  medi- 
ation to  resolve  that.  So,  the  highest  numbers  for  us  were  in  the 
tens  of  millions,  and  the  low  numbers  are  in  the  tens  of  thousands. 

Ms.  LiFF.  If  I  can  perhaps  add  something  to  that  since  I  was  in- 
volved with  this  report,  it  is  a  provision  of  the  1990  act  that  the 
Administrative  Conference  report  to  Congress  on  what  happened 
under  the  years  of  using — of  the  ADR  Act  being  in  effect.  And,  with 
all  due  respect  for  the  committee's  concerns,  and  they  are  genuine, 
and  with  due  respect  to  my  colleagues  at  the  Department  of  Justice 
and  Attorney  Greneral's  past  and  present,  I  think  that  perhaps  a 
little  perspective  here  might  be  valuable.  There  are  a  whole  range 
of  ADR  techniques  from  face-to-face  negotiations  to  using  a  medi- 
ator, a  facilitator.  By  the  time  you  get  down  to  arbitration,  where 
you're  having  a  third  party  make  the  decision,  you  are  getting  clos- 
er and  closer  to  litigation  and  realizing  fewer  and  fewer  of  the  ben- 
efits of  consensual  and  voluntary  resolution;  I  think  that  in  some 
senses  people  vote  in  with  their  feet  and  understand  that,  because 
we  ask,  the  Administrative  Conference  asks,  each  agency  for  num- 
bers on  what  they  have  been  doing,  and,  in  fact,  we  have  found 
that  virtually  arbitration  was  going  on,  and  we  found  no  example 
of  an  agency  using  the  30-day  opt-out,  where  if  the  agency  had  en- 
tered into  binding  arbitration  and  didn't  agree  with  the  board,  they 
had  30  days  to  kick  it  out.  Now  it  may  be  that  the  very  existence 
of  that  30-day  provision  militates  against  the  use  of  arbitration, 
and  certainly  the  position  of  FMCS  is  that  it's  one  more  arrow  in 
the  quiver,  one  more  technique  in  the  arsenal,  and  we  encourage 
a  variety  of  techniques  because  some  technique  is  going  to  fit  some 
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dispute.  But,  in  fact,  over  the  past  5  years,  arbitration  is  little  used 
and  in  some  ways  has  become  the  tail  wagging  the  ADR  dog,  with 
all  due  respect  to  my  colleagues. 

Mr.  Gekas.  If  the  gentleman  will  yield — what  Mr.  Steenland  ex- 
pressed— that  the  presence  of  the  opt-out  acts,  or  could  act,  as  a 
deterrent  under  the  current  law,  a  deterrent  to  submission  to  arbi- 
tration, has  not  been  the  case.  Mr.  McDade  can  you  relate  to  us 
that  the  existence  of  the  opt-out  under  which  you  were  laboring  has 
not  caused  any  diminution  of  any  number  of  cases  that  have  come 
to  your  desk?  Is  that  correct? 

Mr.  McDade.  No,  that  is  correct.  Most  of  the  cases  we're  using 
are  nonbinding  techniques.  But,  in  the  very  small  number  of  cases 
in  which  we  have  sought  to,  for  one  reason  or  another,  try  to  have 
a  binding  resolution  of  the  matter,  the  other  party,  the  private  sec- 
tor party  in  both  cases  refused  to  engage,  thinking  that  this  is  a 
one-way  street,  and  they  weren't  willing  to  play. 

Mr.  Gekas.  Then  maybe  it  did  act  as  a  deterrent. 

Ms.  LiFF.  It's  likely  a  disincentive  in  the  few  cases  where  you 
would  enter  binding  arbitration.  We're  just  saying  that  we've  found 
very  few  of  those  cases. 

Mr.  Gekas.  Well,  we'll  end  this  round  with  the  thanks  of  the 
committee.  I'm  still  troubled  by  the  constitutional  question,  and  I 
think  it  continues  to  embed  itself  into  the  Chair's  consideration  of 
this 

Mr.  Flanagan.  Mr.  Chairman. 

Mr.  Gekas.  Yes?  The  gentleman  from  Illinois. 

Mr.  Flanagan.  If  I  may  pose  one  last  question. 

Mr.  Gekas.  Proceed. 

Mr.  Flanagan.  Thank  you.  It  seems  puzzlin^ly  convenient  to 
rely  upon  the  opt-out  as  a  constitutionality  hook  into  passively  ap- 
proving this  act  and  thereby  impermeating  its  existence  as  a  way 
for  this  act  to  go  on — constitutional,  but  if  this  goes  away,  perhaps 
not.  I'd  like  to  go  back  to  my  very  base  question  apart  from  the  opt- 
out  provision,  which  I  actually  parenthetically  like,  is:  I  believe  it's 
constitutional  irrespective  of  that  because  of  its  consensual  nature 
and  because  of  judicial  review.  I'm  not  sure  that  if  it  ultimately 
cannot  rely  in  the  hands  of  someone  that  would  lay  outside  of  the 
appointments  clause  provision,  but  it  does  ultimately,  conceivably, 
barring  the  decision  to  end  it  sooner,  but  every  case  could  end  with 
someone  who  lies  within  the  appointment's  clause  provision.  Is  that 
not  enough  to  make  it  constitutional? 

Mr.  Steenland.  Congressman,  first  of  all,  we've  taken  the  posi- 
tion in  our  prepared  testimony,  submitted  earlier  this  week,  that 
if  the  House  wishes  to  proceed  along  the  lines  of  the  Senate  delet- 
ing the  opt-out  provision,  we  at  the  Department  of  Justice  would 
have  no  objection  to  that.  So  we  are  not  relying  -on  that  as  our  con- 
stitutional savior,  if  you  will. 

Secondly,  you  are  exactly  right.  The  inherent,  voluntary,  consen- 
sual nature  of  the  ADR  process  allows  us  to  simply  not  address  any 
number  of  other  questions  that  might  arise  if  it  were  imposed. 

But,  thirdly,  and  finally,  I  think  we  have  to  remember  that  if  we 
are  talking  about  binding  arbitration,  that  one  narrow,  little  area 
that  Federal  agencies  may  begin,  however  tentatively,  to  explore  it 
in  the  near  future  as  a  result  of  an  OLC  opinion  and  a  soon-to-be- 
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issued  Executive  order,  in  that  narrow  area,  the  only  judicial  re- 
view that  one  would  get  under  binding  arbitration  would  be  that 
expressly  provided  for  by  the  statute  such  as  the  Arbitration  Act 
or  whatever  statute  the  Congress  decides  to  apply.  And  my  under- 
standing  

Mr.  Flanagan.  Would  that  judicial  review  be  plenary  available? 

Mr.  Steenland.  I  do  not  believe  so,  sir.  My  understanding  of 
binding  arbitration  is  that  when  the  arbitrator  issues  the  award, 
that's  it,  it's  over. 

Mr.  Flanagan.  That  would  be  a  problem.  And  you  would  be  cor- 
rect in  that,  if  there  were  not  a  mechanism  by  which  one  of  the 
parties  could  seek  judicial  review,  being  that  someone  acted  outside 
their  scope  or  beyond  the  pale  of  the  act,  or  they  did  not  have  an 
opportunity  to  go  seek  competent  authority  provided  under  the  ap- 
pointments clause  to  ultimately  review  this. 

Mr.  Steenland.  I  share  the  Congressman's  concern.  We  come  at 
it  from  the  perspective  of  protecting  the  taxpayers.  And  we  are 
going  to  be  very  careful  in  terms  of  taking  advantage  of  such  an 
opportunity  precisely  because  the  opportunity  for  judicial  review 
may  be  either  limited  or  nonexistent  depending  on  the  statutory 
circumstance  in  which  we  find  ourselves. 

Mr.  Flanagan.  Nonexistent  would  be  a  problem.  I'm  not  sure 
limited  is.  And  I  think  that's  where  our  Government  is. 

Mr.  Steenland.  Indeed.  But  that  is  a  legitimate  concern.  We  are 
every  day  in  court  defending  the  taxpayers,  protecting  the  treasury. 
The  agencies  are  doing  so  likewise.  Bear  in  mind  that  this  is  large- 
ly administrative  dispute  resolution  we  are  talking  about,  before 
you  get  to  litigation  where  we  show  up  on  the  scene,  but,  neverthe- 
less, the  concern  is  equally  appropriate  whether  you  are  using 
binding  arbitration  for  an  administrative  agency  or  in  lieu  of  litiga- 
tion. 

OLC  has  told  us  it  is  not  a  constitutional  concern.  I  defer  to 
OLC.  They  know  far — ^they've  forgotten  far  more  about  the  Con- 
stitution then  I  will  ever  learn.  But,  when  it  comes  to  implement- 
ing it,  we  shall  be  wary  and  cautious  for  exactly  the  same  concerns 
that  the  Congressman  has  identified. 

Mr.  Flanagan.  That's  very  good  to  hear.  Thank  you.  Thank  you, 
Mr.  Chairman. 

Mr.  Gekas.  I  thank  the  gentleman.  We  note  the  presence  of  the 
gentleman  from  Ohio,  Mr.  Chabot,  whose  presence  gives  us  excuse 
to  excuse  the  panel. 

[Laughter.] 

Mr.  Steenland.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  And  with  the  thanks  of  the  committee. 

Mr.  Scott.  Mr.  Chairman. 

Mr.  Gekas.  Yes. 

Mr.  Scott.  While  we're  waiting  for  the  next  panel.  It's  my  under- 
standing that  both  sides  have  to  agree  to  abide  by  the  binding  arbi- 
tration. 

Mr.  Gekas.  That's  correct. 

Mr.  Scott.  So,  it  becomes  a  matter  of  contract  at  that  point. 
They  didn't  have  to  agree,  but  because  they  have  so  much  to  gain 
by  cutting  off  the  litigation,  that  they  want  to  take  that  route  vol- 
untarily. 
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Mr.  Gekas.  But  the  question  of  judicial  review  almost  enters 
automatically  in  our  consciousness  because  of  the  abuse  of  discre- 
tion and  equity. 

Mr.  Scott.  But  you  are  willing  to  take  that  chance  because  the 
other  option  is  to  get  into  protracted  litigation  or  the  cost  of  litiga- 
tion would  greatly  exceed  anything  you  might  get 

Mr.  Flanagan.  At  the  practical  level  that's  wonderful.  But  the 
constitutional  problem,  I  believe,  as  stated  previously  by  Mr.  Barr, 
is  that  one  of  those  parties  entering  into  it  is  the  Federal  Govern- 
ment of  the  United  States,  thus  giving  itself  to  be  bound  by  a  pri- 
vate party,  a  neutral,  if  you  will. 

Mr.  Gekas.  The  appointments  powers  of  the  Constitution  pro- 
hibits us  from  assigning  those  kinds  of  decisions  to  someone  not 
within  the  purview  of  the  appointments  power,  and  that's  the  prob- 
lem. One  Attorney  Greneral  says  its  a  constitutional  problem;  the 
next  one  says  no.  We  come  and  go,  members  of  the  committee. 
What  is  the  answer  to  that?  We'll  see.  Maybe  the  next  panel  will 
be  able  to  tell  us. 

The  second  panel  includes  witnesses  from  the  private  sector  who 
have  had  experience  with  our  dispute  resolution  mechanism  as 
neutral  third  parties  and  who  have  used  the  process. 

Philip  J.  Harter  is  an  attorney  here  in  Washington  and  serves 
as  the  chairman  of  the  administrative  law  and  regulatory  practice 
of  the  American  Bar  Association.  He  appears  on  behalf  of  the  ABA 
and  also  brings  to  the  table  a  wealth  of  experience  personally  de- 
rived from  services  as  a  third-party  neutral  in  many  cases  of  this 
stripe.  He  has  been,  in  effect,  monitoring  this  act  ever  since  1990. 

Gail  Bingham  is  the  president  of  RESOLVE,  a  company  that  was 
founded  in  1977  to  provide  dispute  resolution  services  for  environ- 
mental and  other  public  policy  disputes  and  to  conduct  research 
and  education  to  promote  the  effective  use  of  alternative  dispute 
resolution  processes.  She  has  been  a  practicing  mediator  for  more 
than  15  years  and  authored  many  articles  in  the  fields  of  dispute 
resolution. 

James.  C.  Diggs  is  vice  president  and  assistant  general  counsel. 

As  previously  mentioned,  Mr.  Diggs  is  assistant  general  counsel 
of  TRW,  Inc.,  in  Cleveland  and  has  been  with  TRW  for  nearly  20 
years,  after  having  served  as  an  assistant  U.S.  attorney  for  the 
North  District  of  Ohio.  He  is  a  graduate  of  Case  Western  Reserve 
University  both  for  his  undergraduate  and  law  degrees.  Mr.  Diggs' 
experience  with  ADR  comes  from  the  perspective  of  a  user  of  its 
techniques  and  from  the  business  sector  itself. 

We  will  recess  the  committee  hearing  until  we  return  from  the 
vote  that  is  now  taking  place  in  the  house.  We  ^ask  you  to  exercise 
patience. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired,  we  will  pro- 
ceed with  the  testimony  that  will  be  offered  by  our  second  panel. 
And  we  will  begin  with  Mr.  Harter,  and  work  through  to  Mr. 
Diggs. 
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STATEMENT  OF  PHILIP  J.  HARTER,  CHAIR,  ADMINISTRATIVE 
LAW  AND  REGULATORY  PRACTICE,  AMERICAN  BAR  ASSO- 
CIATION 

Mr.  Harter.  Thank  you.  My  name  is  Philip  Harter.  I  am  the 
chair  of  the  section  of  administrative  law  and  regulatory  practice 
of  the  American  Bar  Association.  I  am  here  today  on  behalf  of  the 
ABA  as  a  whole  to  offer  our  strong,  unequivocal  support  for  the  re- 
authorization of  the  Administrative  Dispute  Resolution  Act.  The 
ABA  is  a  bureaucracy  that  is  probably  considerably  more  complex 
than  the  Federal  Government,  that,  nonetheless,  it  found  the  way 
last  spring  to  formally  adopt  a  resolution  supporting  the  permanent 
reauthorization  of  both  the  Administrative  Dispute  Resolution  Act 
and  the  Negotiated  Rulemaking  Act  on  a  permanent  basis,  and,  in- 
deed, has  decided  that  it  is  one  of  their  very  important  legislative 
priorities.  I  just  want  to  emphasize  that  the  ABA  is  solidly  behind 
this.  I  thought  I  would  just  dwell  briefly  on  four  topics,  although 
I  go  into  more  of  the  detail  in  my  prepared  testimony. 

One,  I'd  like  to  address  the  arbitration  provision  in  a  couple  of 
different  ways.  One  is,  I  think,  that  the  volume  of  verberage  today 
spent  on  the  arbitration  provision  probably  far  transcends  its  im- 
portance. I  think  it  is  probably  a  very  small  part  of  the  very  bene- 
ficial aspects  of  the  Administrative  Dispute  Resolution  Act.  But  I 
think  that  it  is  important  to,  now  that  at  least  I  view  the  constitu- 
tional issue  as  set  clear  by  the  opinion  of  the  Office  of  Legal  Coun- 
sel, to  remove  the  override  and  to  fiilly  authorize  the  use  of  binding 
arbitration  by  agencies.  There  is  a  line  of  Comptroller  Grenera! 
opinions  that  basically  takes  the  position  that  agencies  are  not  al- 
lowed to  use  binding  arbitration  absent  specific  authorization  by 
Congress.  So  that  without  such  a  provision,  even  if  Justice  and  the 
White  House  were  to  change  their  positions,  agencies  would  be  pro- 
hibited from  doing  so.  But  I  think  that  the  very  existence  of  a  pro- 
hibition on  the  use  of  binding  arbitration  indicates  to  agencies  that, 
"Well,  there's  an  area  over  there  that  you  are  not  allowed  to  go 
into.  There's  an  area  over  there  that  we.  Congress — or  a  feeling 
that  the  Constitution  prohibits  you  from  going  near."  I  think  it  in- 
hibits the  broader  use  of  dispute  resolution  in  general.  Well,  if,  you 
know,  you  are  worried  about  the  rapids  over  there,  you  steer  clear 
of  it.  So,  I  think  it  has  an  overall  inhibiting  effect. 

Second  point  is  that  I  think  the  arbitration  provision  that  is  in 
the  Administrative  Dispute  Resolution  Act  was  really  quite  care- 
fully crafted  to  build  in  all  kinds  of  protection  for  the  Grovernment 
and  the  private  parties  alone.  I  want  to  emphasize  that  this  is  not 
securities  arbitration  where  you  go  in  and  sign  an  agreement  at  a 
securities  broker  and  all  of  the  sudden  you  have  just  ceded  100 
years  of  Anglo-American  law  to  an  arbitrator.  This  indicates  that 
it  has  to  be  consensual,  that  the  two  parties  have  to  specifically 
agree  to  use  it.  They  define  the  issues  to  be  taken  up.  They  define 
the  range  of  outcome.  So  that  you  can  agree  that  the  arbitrator  can 
only  rule  between  $20  million  and  $25  million,  so  that  you  can  put 
side  boundaries  on  it,  a  protection  that  is  far  greater  than  anything 
that  you  get  in  going  to  court.  It  also  requires  that  the  arbitrator 
explain  the  basis  for  the  decision  at  least  briefly,  so  that  you  know 
whether  the  arbitrator  took  those  things  into  account,  so  that  it's 
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not  blind  arbitration,  just  awarding  an  amount  of  money  to  one 
party  or  another. 

As  to  the  constitutionahty  of  the  issue,  I'd  like  to  emphasize  that 
five  years  ago  when  I  sat  in  this  same  chair  on  behalf  of  the  ABA, 
the  American  Bar  Association  took  the  position  then  after  what  we 
regard  as  full  analysis,  and  on  behalf  of  the  association  as  a  whole, 
that  binding  arbitration  is  fully  constitutional.  And  I  think  that  if 
you  look  at  the  record  at  that  time,  that  the  Department  of  Jus- 
tice's position  was  not  only  not  supported  by  written  opinion,  but 
by  virtually  no  analysis.  So,  I'm  strongly  of  the  view  that  it  is  and 
has  been  fully  constitutional  the  whole  time. 

Second  point  I'd  like  to  emphasize  is  that  I  think  that  the  con- 
fidentiality provision  does  need  clarifying  to  make  sure  that  the 
commimications  between  the  mediator  or  the  arbitrator  and  the 
parties,  is  protected  and  not  subject  to  the  Freedom  of  Information 
Act  as  now  appears  in  the  bill.  For  my  part,  I  am  less  concerned 
about  protecting  communications  among  all  the  parties  simply — I'm 
not  sure  what  diflference  it  makes  whether  or  not  there  is  a  medi- 
ator present  at  that.  I'm  not  sure  that  that  shouldn't  be  the  same 
law  that  applies  to  settlement  negotiations  in  general.  But  the  con- 
fidentiality of  the  neutral  and  the  party  I  think  very  much  needs 
to  be  protected  if  the  process  is  to  work.  I'd  like  to  also  emphasize 
that  there  is  no  new  information  that  comes  out  of  that  discussion 
that  would  in  any  way  be  withheld  from  the  public.  That  is,  any- 
thing that  existed  before  will  still  exist  and  the  law  can  apply  to 
it. 

Third  point  I  want  to  raise  is  that  I  think  that  if  the  dispute  res- 
olution processes  are  to  bloom  in  a  way,  that  they  indicate  that 
they  may  well — which  is  to  say  that  their  use  in  resolving  some  of 
the  very  difficult,  protracted  multiparty  issues,  with  a  perfect  ex- 
ample being  resolving  some  of  the  Superfund  cases,  I  urge  you  to 
consider  exempting  these  negotiations  from  the  Federal  Advisory 
Committee  Act  to  requirement  to  charter.  Substantive  provisions 
are  fine;  chartering  greatly  inhibits  its  use. 

Lastly,  and  now  tnat  tne  red  light  is  flashing,  I  urge  also  that 
you  could  consider  greatly  streamlining  the  ability  of  the  agencies 
to  procure  neutrals.  Right  now  it  is  a  nightmare.  It  take  six 
months,  thousands  of  dollars,  on  behalf  of  neutrals  to  sort  of  fulfill 
the  whole  process.  It  is  something  delayed.  I  was  a  little  bit  horri- 
fied, actually,  this  very  morning  to  be  at  an  agency  and  found  that 
they  spent  about  twice  as  much  in  providing  tne  facilities  for  a  ne- 
gotiation because  they  could  do  it  by  simply  an  interagency  trans- 
fer within  their  own  department  than  contracting  outside.  The 
transaction  costs  caused  the  agency  to  spend  a  great  deal  more. 

Anyhow,  it  needs  to  be  streamlined  so  that  agencies  can  use 
these  processes  without  going  through  a  contracting  nightmare. 

Thank  you. 

[The  prepared  statement  of  Mr.  Harter  follows:] 

Prepared  Statement  of  Philip  J.  Harter,  Chair,  Administrative,  Law  and 
Regulatory  Practice,  American  Bar  Association 

My  name  is  Philip  J.  Harter.  I  am  Chair  of  the  Section  of  Administrative  Law 
and  Regulatory  Practice  of  the  American  Bar  Association.  Relevant  to  today's  sub- 
ject matter.  I  was  the  founding  chair  of  the  Section's  Committee  on  Dispute  Resolu- 
tion and  was  for  many  years  a  member  of  the  ABA's  Presidentially  appointed  Dis- 


30 

pute  Resolution  Committee.  I  wrote  the  reports  for  the  Administrative  Conference 
of  the  United  States  that  underlie  its  recommendations  concerning  negotiated  rule- 
making, the  use  of  dispute  resolution  techniques  by  administrative  agencies,  and 
mediator  confidentiality.  I  also  represented  the  ABA  in  the  Congressional  hearings 
leading  to  the  enactment  of  both  the  Negotiated  Rulemaking  Act  and  the  Adminis- 
trative Dispute  Resolution  Act.  In  my  spare  moments  when  I  am  not  doing  all  of 
that,  I  spend  the  bulk  of  my  professional  time  as  a  mediator  in  helping  to  resolve 
complex  issues  involving  the  government. 

I  am  here  today  once  again  to  offer  the  strong,  uneouivocal  support  of  the  Amer- 
ican Bar  Association  for  tne  reauthorization  of  the  Aoministrative  Dispute  Resolu- 
tion Act.  The  ABA  formallv  adopted  a  resolution  at  its  mid-year  meeting  in  Feb- 
ruary urmng  Congress  to  'Veautnorize  the  Administrative  Dispute  Resolution  Act 
and  the  Negotiated  Rulemaking  Act  on  a  permanent  btisis."  Indeed,  the  Association 
has  determined  that  securing  tne  "reauthorization  of  both  [the  Administrative  Dis- 

f»ute  Resolution  Act  and  the  Negotiated  Rulemaking  Act]  on  a  permanent  basis 
with]  revisions  to  provisions  that  inhibit  their  wider  use  is  a  "very  important  legis- 
lative priority."^ 

Although  not  highly  visible,  not  a  flashy  piece  of  legislation,  the  Administrative 
Dispute  Resolution  Act  is  crucially  important.  At  this  time  of  dissatisfaction  over  the 
legalization  of  almost  everything,  over  the  transaction  costs  of  processing  our  na- 
tion's business,  over  the  alienation  of  the  citizens  from  their  government  the  ADR 
Act  is  a  refreshing  change:  It  provides  a  Congressional  imprimatur  to  the  Federal 
Government  and  tnose  wno  are  affected  by  its  actions — and  isn't  everyone — to  work 
together  jointly  to  resolve  issues  and  disputes  outside  of  the  formal,  adjudicatory 
process  but  in  a  manner  that  protects  important  public  values.  In  that  regard,  it 
18  a  signal  from  Congress  to  the  Executive  Branch  authorizing  and  encouraging  the 
use  of  the  processes  tnat  have  been  tapped  so  successfully  by  the  private  sector.  The 
ADR  also  provides  the  tools  that  are  necessary  to  make  those  processes  work. 

When  Congress  enacted  the  ADR  Act  five  years  ago,  the  Federal  Government 
lagged  far  behind  the  private  sector  in  the  use  of  these  processes  that  save  enor- 
mous transaction  costs  but  also  lead  to  better,  faster,  more  widely  accepted  deci- 
sions. While  agencies  were  clearly  authorized  to  use  most  of  the  techniques  provided 
by  the  Act,  many  were  reluctant  to  do  so  because  of  a  lack  of  imagination  m  inter- 
preting general  principles  of  administrative  law,  because  of  a  culture  that  resisted 
anything  but  the  traditional  trial-like  processes  that  mimicked  a  courtroom,  or  be- 
cause some  provisions — such  as  confiaentiality  or  the  ability  to  use  arbitration — 
were  unclear.  The  Act  resolved  those  questions  and  urged  agencies  to  use  the  tech- 
niques, finding  that  "the  availability  of  a  wide  range  of  dispute  resolution  proce- 
dures, and  an  increased  understanding  of  the  most  eiiective  use  of  such  procedures, 
will  enhance  the  operation  of  the  Government  and  better  serve  the  public. 

Like  any  major  change  in  culture,  the  acceptance  of  these  procedures  was  slow 
to  take  hold.  First,  agencies  had  to  be  educated  of  the  very  existence  of  the  Act, 
what  it  provided,  and  how  the  processes  worked.  The  late  Administrative  Con- 
ference did  a  magnificent  job  in  providing  that  service.  Second,  the  agencies  them- 
selves had  to  develop  a  feel  for  just  when  it  would  be  useful  to  employ  the  various 
ADR  techniques  and  to  gain  confidence  that  they  actually  enhanced  the  functioning 
of  the  agency  and  did  not,  as  some  had  feared,  compromise  the  role  of  the  Govern- 
ment. That  acceptance  built  slowly,  it  is  now  gaining  rapidly.  In  fact,  once  the  lag- 
gard, now  the  Federal  Government  is  a  strong  leader  in  many  aspects  of  the  use 
of  alternative  means  of  dispute  resolution. 

A  failure  by  Congress  to  reauthorize  the  Act,  would  have  two  major,  highly  unsat- 
isfactory consequences.  First,  some  of  the  important  provisions  that  make  ADR  work 
would  be  lost.  Second,  a  terrible  signal  woula  be  sent  that  whereas  at  one  time  Con- 
gress supported  resolving  disputes  and  emerging  issues  by  consensus,  now  it  does 
not.  This,  the  ABA  feels  it  is  essential  that  the  Administrative  Dispute  Resolution 
Act  be  reauthorized  on  a  permanent  basis  and  that  Congress  make  clear  that  its 
provisions  apply  to  the  full  range  of  administrative  decision  making,  not  just  tradi- 
tional APA  aojudications  of  litigation  in  Federal  Courts. 

The  ABA's  resolution  supporting  reauthorization  continues:  "Congress  should  re- 
vise provisions  that  inhibit  [its]  wider  use  .  .  by  clarifying"  various  points  that 
will  be  discussed  below.  Thus,  while  the  ABA  greatly  supports  reauthorization,  we 
also  believe  parts  of  the  current  law  inhibit  the  broader  use  of  mediation  and  arbi- 
tration to  resolve  issues  facing  the  government.  I  would  now  like  to  turn  to  the  pro- 
visions that  we  believe  should  be  modified. 

Applicability  or  Scope  of  the  Act.  Several  questions  have  arisen  over  the  scope  or 
application  of  the  Act  that  should  be  clarified.  As  to  Section  571(3),  we  concur  that 


^American  Bar  Association,  Legislative  Issues,  p.2  (October  1995). 
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delete  "settlement  negotiations"  should  be  deleted.  The  basic  thrust  of  the  ADR  Act 
is  to  provide  for  the  use  of  neutrals  to  help  the  parties  resolve  an  issue,  and  unas- 
sisted settlement  negotiations  do  not  fit  tnat  model.  Further,  the  inclusion  of  the 
term  has  led  to  confusion. 

In  addition,  it  would  helpful  to  delete  the  phrase  "in  lieu  of  adjudication  as  de- 
fined in  section  5551(7)  of  tnis  title."  While  as  a  technical  matter  the  phrase  is  cor- 
rect and  simply  means  that  these  processes  can  be  used  by  an  agency  to  reach  any 
formal  decision,  ^  some  agencies  have  interpreted  it  to  limit  the  use  of  ADR  to  only 
those  cases  that  would  otherwise  be  heard  under  the  formal  adjudicatory  provisions 
of  the  APA.3  Thus,  in  this  view,  the  ADR  Act  would  not  apply  to  the  informal  deci- 
sions that  agencies  make  routinely  nor  to  resolving  issues  involving  agencies  in  Fed- 
eral courts.  We  believe  the  Act  was  intended  to  apply  to  both  of  uiose,  or  if  it  was 
not,  it  should.  In  either  event,  the  phrase  should  oe  deleted  to  clarify  the  scope  of 
the  authorization. 

Further,  the  section  should  be  modified  to  include  two  provisions  that  are  not  now 
enumerated — although  once  again  one  would  think  from  the  general  thrust  of  the 
Act  that  both  would  be  included  in  any  logical  reading  of  the  Act,  their  omission 
has  caused  at  least  some  agencies  to  dienv  that  Congress  intended  to  cover  them. 
The  first  of  these  is  "ombudsmen."  The  Federal  Government  is  increasingly  using 
"ombuds" — the  term  that  is  gathering  acceptance  as  a  gender  free  description  of  the 
person  and  process — to  help  work  out  problems  or  complaints  before  they  fester  into 
a  full  scale,  formal,  litigable  matter,*  Ombuds  are  the  essence  of  being  responsive 
to  consumers.  They  function  much  like  mediators  and  need  the  protections  afforded 
bv  the  Act  to  function  appropriate.  It  is,  therefore,  highly  fitting  that  they  be  in- 
cluded in  the  list  of  processes  in  §571(3). 

The  term  "consensus  building"  should  also  be  added.  Agencies  have  been  using 
various  means  of  developing  a  consensus  among  those  who  would  be  affected  by  an 
issue,  and  that  should  be  not  only  recognized  but  encouraged.  Including  the  term 
on  the  list  would  do  that  while  also  providing  the  tools  to  make  the  procedures 
work. 

Section  571(8)  defines  "issue  in  controversy"  as  "an  issue  which  is  material  to  a 
decision  concerning  an  administrative  program  of  an  agency,  and  with  which  there 
is  disagreement  between  the  agency  and  persons  who  would  be  substantially  af- 
fected by  the  decision.  .  .  "  The  part  of  the  definition  that  refers  to  a  disagree- 
ment between  an  agency  and  persons  who  would  be  affected  by  the  decision  has  led 
some  to  argue  that  the  Act  does  not  apply  to  those  instances  in  which  an  agency 
hears  cases  between  private  parties  but  where  the  agency  itself  is  not  a  party.  It 
would  appear  that  the  purpose  of  the  definition  was  to  make  clear  that  ADK  proce- 
dures could  be  used  to  resolve  disagreements  over  issues  that  are  material  to  a  deci- 
sion concerning  an  administrative  program  of  an  agency — whether  or  not  the  dis- 
agreement is  between  private  parties  or  a  private  party  and  the  agency.  To  clarify 
this  ambiguity,  the  definition  of  "issue  in  controversy"  might  be  changed  to  "an  issue 
which  is  material  to  a  decision  concerning  an  administrative  program  of  an  agency 
over  which  there  is  disagreement.     .     .     . 

Confidentiality.  The  confidentiality  section  of  the  Administrative  Dispute  Resolu- 
tion is  among  its  most  important  features.  Yet,  parts  of  it  are  not  fully  understood 
and  at  least  one  critical  feature  was  cobbled  together  in  the  waning  days  imme- 
diately before  enactment:  although  there  was  an  expressed  intention  to  revisit  the 
issue,  it  was  not  and  hence  parts  of  the  section  remain  troublesome.  If  nothing  else 
is  done  to  the  section,  the  applicability  of  the  Freedom  of  Information  Act  needs 
clarifying. 

It  is  simply  fundamental  for  the  ability  of  a  neutral  to  help  the  parties  settle  their 
differences  to  ensure  the  confidentiality  of  discussions  between  the  neutral  and  a 
party.  The  neutral  must  be  able  to  have  a  full  and  candid  exchange  with  a  party 
if  mediation  or  other  consensus  processes  are  to  woric.  Further,  the  neutral's  notes 
must  remain  inviolate  if  the  mediator  is  to  be  able  to  bring  the  parties  together  to 
an  agreement  or  the  arbitrator  is  to  render  a  decision.  The  critical — all  important — 
issue  for  confidentiality  is  to  protect  that  relationship  except  in  very  narrowly  cir- 
cumscribed situations.  Those  situations  are  adequately  and  appropriately  described 


'"Adjudication"  is  defined  in  the  Administrative  Procediire  Act  as  the  "agency  process  for  the 
formulation  of  an  order."  §551(7).  "Order,"  in  turn,  is  defined  as  "the  whole  or  a  part  of  a  final 
disposition  .  .  .  of  an  agency  in  a  matter  other  than  rulemaking  but  including  licensing." 
§551(6)  thus,  adjudication  under  the  APA  is  the  process  agencies  use  for  deciding  matters  other 
than  rulemaking — a  very  broad  reach  indeed. 

35  U.S.C.  §§^,  556,  and  557. 

*One  definition  of  "ombuds"  that  I  have  seen  is:  "a  neutral  and  impartial  person  within  an 
organization  who  is  outside  ordinary  line  management  and  who  on  a  confidential  basis  provides 
assistance  in  resolving  disputes  and  concerns  on  an  information  basis." 
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in  the  exceptions  to  §  574(a).  The  difficulty  is  a  provision,  §574(j),  that  was  inserted 
at  the  last  moment  during  the  legislative  process  the  provides  that  §  574(a)  is  not 
a  "statute  specifically  exempting  disclosure  under  section  552(bX3)"  of  the  Freedom 
of  Information  Act.  As  a  result,  a  mediator's  notes,  the  communications  between  a 
mediator  and  a  party,  or  the  bench  notes  of  an  arbitrator  are  all  subject  to  the  Free- 
dom of  Information  Act — hardly  guaranteeing  their  confidentiality.  This  has  two 
consequences:  First,  some  agencies  have  felt  the  need  to  retain  private  neutrals  on 
the  ground  that  they  would  not  be  subject  to  FOIA.'^  Secondly,  the  insecurity  it  pro- 
duces over  revelation  inhibits  the  use  of  mediation  in  situations  were  it  would  clear- 
ly be  helpful. 

Thus,  the  ABA  believes  the  statute  should  make  clear  that  §  574(a)  is  indeed  a 
statute  specifically  exempting  disclosure  under  section  552(bX3)  of  the  Freedom  of 
Information  Act.  It  should  be  noted  that  providing  this  protection  from  FOIA  does 
not  in  any  way  diminish  the  amount  of  information  that  would  otherwise  be  avail- 
able to  the  public  if  a  neutral  were  not  employed.  The  only  new  information  is  that 
Generated  by  the  relationship  itself,  so  that  anything  that  was  available  under  FOIA 
efore  the  relationship  is  formed  would  remain  so  after.  As  I  wrote  in  the  report 
that  underlies  the  recommendations  of  the  Administrative  Conference: 

The  only  new  evidence  that  exists  because  of  the  presence  of  the  mediator 
is  the  mediator's  own  notes  and  impressions.  Oi  course,  some  litigants 
might  want  the  mediator  to  testify  about  the  negotiations  precisely  because 
it  would  provide  a  neutral  appraisal  of  the  events.  But,  the  role  of  the  medi- 
ator is  antithetical  to  that  of  judge  or  arbitrator,  and  forcing  the  mediator 
to  reveal  his  or  her  judgments  about  the  events  would  greatly  harm  the 
ability  of  the  neutral  to  function  as  a  mediator.  While  having  some  "inde- 
pendent" view  of  what  went  on  may  be  helpful  to  resolve  a  conflict  in  testi- 
mony between  those  who  were  there,  adjudicatory  proceedings  are  designed 
to  do  iust  that,  and  the  value  of  confidentiality  in  achieving  settlements  has 
been  held  to  outweigh  whatever  benefit  the  testimony  may  be  to  the  trial 
process.  It  seem  doubtful  that  a  subsequent  litigant  would  subpoena  a  judge 
who  brokered  a  settlement  in  chambers:  the  same  theories  would  seem  to 
apply.^ 

Thus,  if  nothing  else  is  done,  it  is  vital  to  provide  that  the  mediator's  notes  and  com- 
munications between  a  party  and  the  neutral  are  not  subject  to  FOIA. 

We  are  less  clear  as  to  the  protection  that  should  be  afforded  by  the  ADR  Act  to 
communications  among  the  parties  themselves  without  the  neutral  or  to  those  in- 
volving all  of  the  parties  and  the  neutral.  Those  discussions  or  proceedings  very 
much  resemble  traditional  settlement  negotiations,  and  it  is  unclear  why  they 
should  have  any  more  confidentiality  than  unassisted  negotiations:  It  could  certainly 
be  argued  that  the  applicable  law  should  be  the  same.  If  it  is  decided  that  the  same 
law  should  apply  to  assisted  and  unassisted  negotiations,  then  §  574(b)(7)  should  re- 
main in  the  Act;  if  greater  protection  is  to  be  accorded  to  procedures  employing  a 
neutral,  then  it  should  be  deleted. 

The  Senate  bill,  S.  1224,  would  delete  the  term  "any  information  concerning"  from 
the  lead  in  paragraph  in  both  §§  574(a)  and  (b).  We  believe  the  phrase  has  an  inipor- 
tant  role  and  should  be  retained.  If  it  were  deleted,  someone  could  call  a  mediator 
in  discovery  or  to  the  witness  stand  and  demand  that  the  mediator  elaborate  on 
what  happened  so  long  as  the  mediator  does  not  provide  the  direct  quotes  or  explicit 
documents.  A  mediator's  notes  and  thought  processes  would  now  be  vulnerable.  In 
short,  the  phrase  provides  a  barrier  against  probing  that  would  reveal  all  but  the 
details.  The  desired  confidentiality  would  be  significantly  compromised. 

We  agree  with  the  proposed  revision  of  the  alternative  confidentiality  provisions 
to  make  clear  that  they  can  provide  for  more  disclosure  should  the  parties  wish,  but 
cannot  provide  for  more  than  would  otherwise  be  available  under  applicable  law. 

The  bill's  approach  to  providing  protection  of  materials  from  FOIA  is  to  exempt 
records  that  are  "generated  by  an  agency  in  a  dispute  resolution  proceeding"  or  ones 
that  are  "initially  provided  to  an  agency  in  a  dispute  resolution  proceeding."  As  to 
the  first,  we  believe  it  would  be  more  appropriate  to  exempt  "dispute  resolution  com- 
munications" that  are  defined  by  the  Act  since  they  are  limited  to  materials  that 
would  not  exist  but  for  the  proceeding.  As  to  the  second  prong,  it  may  well  be  appro- 


"  Unfortunately,  however,  even  that  may  not  provide  the  requisite  protection  since  the  stand- 
ard government  contract  provides  that  the  agency  has  the  right  to  all  documents  developed  pur- 
suant to  the  contract.  Thua,  if  someone  were  to  file  an  FOIA  request  for  the  mediator's  notes 
the  agency  could  require  the  mediator  to  produce  them,  although  it  need  not  do  so. 

*Harter,  Neither  Cop  nor  Collection  Agent:  Encouraging  Settlements  by  Ensuring  Mediator 
Confidentiality,  41  Admin.  L.  Rev.  315,  349  (1989):  italics  in  original,  footnotes  omitted. 


33 

priate  to  make  sure  that  a  private  firm's  documents  are  not  subject  to  FOIA  simply 
because  they  negotiated  with  the  government.  (Although,  again,  this  same  concern 
would  apply  equally  to  unassisted  settlement  negotiations.) 

Finality  of  Arbitration.  It  is  necesstiry  to  review  a  bit  of  history  to  understand  the 
structure  of  the  arbitration  provision  as  it  appears  in  the  Act.  As  introduced,  the 
bills  that  became  the  Administrative  Dispute  Resolution  Act  provided  that  an  arbi- 
trator's "award  shall  be  final  and  binding  on  the  parties  to  the  matter."  "^  Based  on 
virtually  no  analysis,  the  Department  of  Justice  asserted  that  the  finality  provision 
was  unconstitutional  on  the  grounds  that  only  "officers  of  the  United  States"  could 
make  decisions  binding  on  the  government  and  an  arbitrator  would  not  be  appointed 
by  the  President  with  the  advice  and  consent  of  the  Senate,  as  all  officers  must  be.  ® 
Contrariwise,  the  American  Bar  Association  argued  that  the  provision  is  fiilly  con- 
stitutional since  under  recent  case  law  the  arbitrator  would  not  be  an  officer  of  the 
United  States  and  hence  the  design  is  constitutionally  firm.*  Senator  Levin  sug- 
gested during  the  hearing  that  since  the  Department  of  Justice  and  the  American 
Bar  Association  were  both  supporters  of  ADR,  perhaps  it  would  be  appropriate  for 
us  to  practice  what  we  preach  and  go  mediate  upon  ourselves.  We  did  just  that.  In- 
terestingly, given  the  current  debate  over  regulatory  reform,  our  mediator  was  Sally 
Katzen,  now  Administrator  of  the  Oflice  of  Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget  and  then  Chair  of  the  Section  of  Administra- 
tive Law.  The  compromise  we  worked  out  is  reflected  in  the  Administrative  Dispute 
Resolution  Act:  an  agency  can  opt  out  of  an  arbitral  award  but  under  restrictive  pro- 
visions that  were  designed  to  assure  that  it  would  rarely,  if  ever,  be  used.  The  arbi- 
tral override  was  crafted  to  provide  constitutional  acceptability  to  the  Department 
of  Justice  and  its  restrictive  nature  was  to  satisfy  the  desire  of  the  ABA  to  see  arbi- 
tration used  by  administrative  agencies  by  making  private  parties  comfortable  that 
they  were  not  wasting  their  time  or  giving  their  case  away  to  their  adversary. 

Unfortunately,  I  have  heard  many  reports  that  private  litigants  are  simply  not 
willing  to  use  the  arbitration  procedures  because  they  think  it  is  unfair  that  the 
government  gets  two  bites  at  the  apple.  Apparently,  the  restrictive  provisions — re- 
quiring separation  of  functions  and  the  payment  of  attome/s  fees — have  not  sup- 
plied the  confidence  we  had  sought. 

Recently,  however,  the  Department  of  Justice  has  conducted  a  full  and  detailed 
analysis  of  whether  the  government  can  indeed  be  bound  by  an  arbitrator's  decision. 
Assistant  Attorney  General,  Office  of  Legal  Counsel,  Walter  Dellinger  concluded 
that  it  is  constitutionally  permissible: 

You  have  asked  for  our  opinion  as  to  whether  the  Constitution  in  any 
way  limits  the  authority  of  the  federal  government  to  submit  to  binding  ar- 
bitration. Specifically,  you  have  asked  us  to  explain  and  expand  on  advice 
we  issued  on  September  19,  1994,  in  which  we  confirmed  our  earlier  oral 
advice  that  "the  Office  of  legal  Counsel  no  longer  takes  the  view  that  the 
Appointments  Clause,  U.S.  Const,  art.  II,  §2  cl.  2,  bars  the  United  States 
from  entering  into  binding  arbitration."  .  .  Below,  we  reiterate  this  con- 
clusion and,  pursuant  to  your  request,  set  forth  the  reasoning  by  which  we 
reached  it.  In  addition,  we  consider,  again  pursuant  to  your  request,  the 
various  other  constitutional  provisions  that  may  be  implicated  when  the 
federal  government  enters  into  binding  arbitration.  We  conclude  that  none 
absolutely  bars  the  federal  government  from  taking  such  action.^" 

As  a  result,  there  is  no  longer  einy  constitutional  reason  for  the  override.  More- 
over, the  compromise  clearly  has  not  worked.  The  ABA  therefore  urges  Congress  to 
provide  that  the  arbitral  award  becomes  final  and  binding  when  issued. ^^  We  be- 
lieve that  if  that  change  is  made,  the  parties — government  and  private  aUke — will 


'§590(b)  of  S.  971,  lOlst  Cong.,  let  Sees. 

•Prepared  Statement  of  William  P.  Barr,  Assistant  Attorney  General,  Office  of  Legal  Couinsel, 
pp.  7-16  (September  19,  1989). 

*  Prepared  Statement  of  Philip  J.  Harter  on  behalf  of  the  American  Bar  Association,  pp.  9- 
16  (September  19,  1989). 

^°  Memorandum  for  John  Schmidt,  Associate  Attorney  General  from  Walter  Dellinger,  Assist- 
ant Attorney  General  on  "Constitutional  Limitations  on  Federal  Government  Participation  in 
Binding  Arbitration"  (September  7,  1995,  Note  that  the  prior  advice  was  issued  five  years  to 
the  day  after  Mr.  Dellinger's  predecessor's  testimony  before  this  Subcommittee. 

i^The  ABA  resolution  provides  that  "the  decision  of  an  arbitrator,  where  applicable,  should 
be  final  when  issued  without  the  authority  of  an  agency  to  unilaterally  override  such  decision." 


34 

find  arbitration  a  useful  tool  in  reaching  inexpensive,  prompt,  expert  decisions  in 
appropriate  cases.  ^^ 

Federal  Advisory  Committee  Act  (FACA).  The  Federal  Advisory  Committee  Act^^ 
has  also  inhibited  the  more  widespread  use  of  the  techniques  authorized  by  the  ADR 
Act.  If,  for  example,  an  agency  wished  to  use  mediation  to  resolve  an  issue  involving 
multiple  parties — it  could  be  the  resolution  of  pending  litigation,  or  it  could  be  the 
development  of  a  remedial  plan  under  Supermnd — would  those  parties  now  con- 
stitute 6m  advisory  committee?  If  so,  the  agency  would  have  to  charter  the  commit- 
tee, and  that  requires  developing  the  paper,  submitting  it  to  GSA  for  comment  and 
approval,  and  also  to  0MB.  Although  encouraging  agencies  to  use  consensual  proc- 
esses, the  Administration  has  also  limited  the  number  of  advisory  committees,  so 
agencies  are  iustifiably  nervous  as  to  whether  their  reqruest  for  approval  of  a  new 
committee  will  be  approved.  To  demonstrate  how  real  tne  problem  is,  I  have  been 
told  three  times  in  tne  past  month  by  agency  officials  that  tney  did  not  want  to  use 
a  consensual  process  because  of  FACA  problems.^'*  Sometimes  the  agencies  simply 
do  not  even  try  to  develop  a  consensus  but  rather  go  about  their  business  in  the 
unilateral,  hierarchical  manner.  In  other  instances,  oi  course,  agencies  go  ahead  but 
without  compliance  with  FACA.  It  seems  bizarre  that  an  agency  can  make  decisions 
having  extraordinarily  large  consequences  for  America  but  cannot  be  trusted  to 
empanel  a  committee  to  share  insights. 

The  ABA  believes,  therefore,  that  the  goals  of  the  Administrative  Dispute  Resolu- 
tion Act  would  be  furthered  by  exempting  any  conunittee  formed  pursuant  to  the 
Act — one  that  necessarily  would  have  a  temporary  life  and  a  specific,  defined  goal — 
from  the  chartering  requirements  of  FACA.  Since  they  serve  a  role  crucial  for  public 
confidence,  the  agency  should  still  have  to  comply  with  FACA's  substantive  require- 
ments of  balance,  open  meetings  (unless  it  meets  one  of  the  exceptions  in  the  Sun- 
shine Act),  and  minutes.^"  This  simple  change  would  not  result  in  modification 
whatever  of  the  nature  and  functioning  of  advisory  committees  but  it  would  enable 
agencies  to  use  mediation  and  consensual  process  far  more  widely  than  they  do  cur- 
rently— surely  something  that  is  to  be  encouraged.^® 

Procurement  of  Neutrals.  There  is  one  final,  practical  problem  that  needs  to  be 
addressed  if  the  full  promise  of  the  ADR  Act  is  to  be  realized.  That  is  the  current 
difficulty  in  securing  the  services  of  neutrals  in  the  private  sector.  For  example, 
twice  in  the  past  year  I  have  had  to  wait  more  than  6  months  to  be  hired  by  agency 
afler  it  initially  decided  to  use  ADR.  In  one  instance,  the  agency  went  through  a 
full  RFP  process  to  secure  neutrals.  I  can  only  speak  from  my  own  perspective,  but 
the  procurement  process  alone  was  quite  expensive  for  me  personally  and  produced 
enormous  delay  for  all  the  parties  who  wisned  the  issued  resolved.  In  another  in- 
stance, the  agency  wanted  to  retain  me  under  an  existing  contract,  and  it  took  6 
months  simply  to  move  the  paper  around  to  achieve  that  result.  In  several  in- 
stances, I  simply  have  not  bid  on  requests  because  of  the  cost  involved.  In  some  in- 
stances, agencies  have  resorted  to  stopgap  measures  to  secure  neutrals  in  a  timely 
manner.  La  some  instances,  I  have  lost  contracts  because  the  agency  decided  the 
transaction  costs  were  simply  too  great  so  they  would  contract  with  another  agency 
via  a  Memorandum  of  Understanding  to  provide  neutral  services;  while,  as  the  Act 
contemplates,  it  is  surely  appropriate  for  one  agency  to  provide  services  to  another, 
it  does  not  seem  appropriate  that  a  major  reason  for  doing  so  is  the  bureaucratic 
red  tape  associated  with  procuring  neutrals  from  the  private  sector.  Ideally,  it  would 
be  nice  if  identical  processes  could  be  used  to  procure  those  in  the  private  sector 


**We  note  in  this  regard  that  the  ADR  Act  builds  in  many  safi^uards  for  the  parties  and 
should  serve  as  a  model  for  the  use  of  arbitration  to  resolve  many  other  types  of  disputes  not 
involving  the  government  but  involving  consumers  generally. 

13  5U.S.C.  App.  I. 

"  Indeed,  one  agency  related  a  story  that  would  be  humorous  were  it  not  so  silly:  the  agency's 
oflicials  were  told  by  OMB  that  they  should  start  all  advisory  committees  on  October  1,  so  they 
would  not  run  afoul  of  the  Administration's  restrictions.  Would  that  planning  the  affairs  of  an 
agency  were  so  easy. 

^The  ABA  resolution  provides:  "[A]  federal  agency  should  not  be  required  to  secure  the  per- 
mission of  the  Office  of  Management  and  Budget  or  the  General  Services  Administration  before 
it  impanels  a  committee  under  the  Negotiated  Rulemaking  Act  or  the  Administrative  Dispute 
Resolution  Act,  [but]  such  agencies  must  continue  to  comply  with  the  substantive  requirements 
of  the  Federal  Advisory  Committee  Act,  including  openness  and  balance  on  committees." 

This  could  be  accomplished  by  adding  a  section  that  says,  "Any  committee  that  is  established 
for  purposes  of  using  a  dispute  resolution  proceeding  pursuant  to  this  Act  is  exempt  from  §9 
of  App.  I  of  this  title.^ 

^*See,  e.g.,  National  Performance  Review,  Creating  a  Government  that  Works  Better  &  Costs 
Less:  Improving  Regulatory  Systems,  Recommendation  6:  Encourage  Alternative  Dispute  Resolu- 
tion When  Enforcing  Regulations:  pp.  47-52. 
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and  those  in  other  agencies;  surely  sufficient  safeguards  could  be  erected  to  make 
that  work. 

We  have  heard  much  about  the  promise  of  the  Federal  Acquisition  Streamlining 
Act  and  its  authorizing  agencies  to  use  direct  negotiations  to  retain  neutrals  for  use 
in  dispute  resolution  proceeding.  So  far  that  is  a  promise  without  fulfillment:  noth- 
ing has  changed.  Contracting  is  a  nightmare.  Something  needs  to  be  done — pref- 
erably in  the  Act  itself — to  allow  agencies  to  secure  neutral  services  in  a  timely 
manner.  It  should  be  noted  that  the  neutral  must  necessarily  be  acceptable  to  all 
the  parties  ^"^  and  hence  the  potential  for  any  sort  of  abuse  is  minimal.  It  may  be 
that  some  agency  should  keep  a  roster  of  qualified  neutrals,  and  that  after  someone 
has  demonstrated  their  qualifications  to  be  on  that  roster,  any  agency  can  hire  that 
person  by  a  process  similar  to  the  intra-govemment  MOU.  We  would  have  thought 
that  was  what  was  contemplated  by  §  578(c)  of  the  Act,  but  it  has  never  been  fiil- 
filled.  It  would  be  extremely  helpful  if  it  were  in  some  manner  or  another. 

Conclusion.  The  Administrative  Dispute  Resolution  Act  provides  an  important 
voice  urging  agencies  to  reach  out  and  work  with  their  constituencies  in  resolving 
issues  as  they  arise  instead  of  adhering  to  the  "see  you  in  court,  we're  right  and 
you're  wrong*^  attitude.  It  was  taking  hold  well  and  growing  in  influence  when  it 
expired  last  month.  The  American  Bar  Association  urges  Congress  to  reauthorize  it, 
with  the  changes  described  above,  on  a  permanent  basis. 

Mr.  Gekas.  We  will  now  hear  the  testimony  of  Ms.  Bingham.  By 
the  way,  the  written  testimony  of  all  three  panelists  will  be  accept- 
ed for  the  record,  without  objection. 

STATEMENT  OF  GAIL  BINGHAM,  PRESIDENT,  RESOLVE,  INC. 

Ms.  Bingham.  Thank  you,  Mr.  Chairman.  As  you  indicated,  mv 
name  is  Gail  Bingham.  I  am  president  of  RESOLVE,  Inc.,  whicn 
is  a  nonprofit,  neutral  dispute  resolution  organization  located  in 
Washington,  DC. 

This  afternoon  I  would  like  to  summarize  two  principal  themes 
from  my  written  testimony.  The  first  is  our  endorsement  for  the 
permanent  reauthorization  of  the  act,  and  the  second  addresses  the 
issue  of  confidentiality.  Both  of  these  themes  have  been  discussed 
by  previous  panelists.  The  specific  points  I  would  like  to  raise  this 
afternoon  come  from  our  perspective  as  private  providers  of  neutral 
dispute  resolution  services. 

Since  1986,  RESOLVE  has  managed  a  roster  of  mediators  for  the 
U.S.  Environmental  Protection  Agency.  Under  this  contract  we  pro- 
vide mediation  services  for  negotiated  rulemakings,  for  policy  dia- 
logs and  public  meetings,  and  for  enforcement  cases,  particularly 
under  Superfund.  Over  the  last  year,  in  addition  to  our  work  for 
the  Federal  Government  under  the  EPA  contract,  RESOLVE  has 
also  provided  neutral  dispute  resolution  services  funded  by  six 
other  Federal  agencies  as  well  as  by  State  agencies  and  by  private 
parties. 

As  the  chairman  noted,  I  have  personally  been  a  practicing  medi- 
ator for  15  years,  and  I  also  served  two  3-year  terms  on  the  board 
of  directors  of  the  Society  of  Professionals  in  Dispute  Resolution. 

The  first  point  that  I'd  like  to  make  is  that  RESOLVE  and,  I  be- 
lieve, private  providers  of  dispute  resolution  services  generally, 
strongly  support  the  reauthorization  of  the  Administrative  Dispute 
Resolution  Act,  and  we  encourage  making  its  provisions  perma- 
nent. 

Second,  as  previous  speakers  have  noted,  the  confidentiality  pro- 
visions of  the  act  are  particularly  important  from  a  private  sector 
perspective.  We  often  serve  as  a  bridge  between  the  Federal  Grov- 


"See  5  U.S.C.  §  578(a)  and  (b). 
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ernment  and  private  parties  in  dispute  with  the  Federal  Govern- 
ment. So  on  our  behalf,  as  mediators,  but  also  in  looking  at  this 
relationship  between  private  parties  and  the  Federal  Grovernment, 
we  have  found  that  the  act's  confidentiality  provisions  are  ex- 
tremely helpful  in,  I  would  note,  three  particular  ways.  The  most 
obvious  is  tnat  it  creates  a  legal  obligation  for  neutrals  to  protect 
confidentiality.  This  is  generally  not  a  problem.  Most  neutrals  vol- 
untarily honor  confidentiality,  but  the  legal  requirement  reassures 
concerned  parties  and  maintains  the  discipline  in  the  field. 

More  importantly  from  our  perspective,  the  act  helps  us  answer 
parties'  questions  about  what  we  can  do  as  neutrals  to  protect  our- 
selves from  being  forced  to  disclose  confidential  information,  dis- 
cussed, between  tne  private  parties  and  the  neutral,  through  litiga- 
tion by  other  parties  to  the  ADR  process  or  parties  outside  the 
ADR  process. 

The  third  perspective  about  the  confidentiality  that  we  bring  as 
private  providers  is  the  value  of  the  act's  confidentiality  provision 
for  government  contracts.  This  hasn't  been  noted  so  far  this  after- 
noon, although  it  is  mentioned  in  the  report  of  the  Administrative 
Conference  in  February.  Standard  contracting  language  creates 
rights  for  the  Government  for  all  work  products,  often  referred  to 
as  data,  generated  under  a  contract.  We  have  found  that  parties, 
private  parties  to  the  disputes  that  we  mediate  under  government 
contract,  want  assurance  that  when  we  are  funded  under  such  gov- 
ernment contracts  we  can't  be  forced  by  the  funding  agency  to  dis- 
close confidential  information  that  a  private  party  may  convey  to 
us  about  settlement  options  that  they  might  be  willing  to  consider. 
ACUS  does  recommend  that  agencies  delete  these  standard 
clauses,  on  page  43,  I  believe,  of  its  report.  The  ADRA  provides  a 
credible  source  of  alternative  language  for  contracts  that  we  have 
used  with  a  wide  variety  of  agencies. 

Although  we  would  support  reauthorization  as  the  act  is  cur- 
rently written,  our  experience  suggests  that  there  are  some  fairly 
modest  changes  that  would  help  clarify  and  add  strength  to  these 
confidentiality  provisions.  These  include  making  explicit  that  infor- 
mation protected  under  the  act  also  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act.  It  is  our  view,  as  has  been 
stated  by  others,  that  the  act  should  be  neutral,  that  the  ADRA 
should  be  neutral  with  respect  to  the  information  that  is  otherwise 
available  and  should  create  neither  additional  mechanisms  for  ob- 
taining information  nor  additional  prohibitions. 

Second,  we  have  found  that  it  would  be  helpful  for  the  Act  to 
state  explicitly  that  the  confidentiality  provisions  are  applicable  to 
all  court  proceedings,  not  just  to  administrative  proceedings,  and  to 
matters  commenced  under  other  statutes,  such  as  experience  we've 
had  recently  imder  the  Marine  Mammal  Protection  Act.  We  have 
several  examples  in  which  the  need  for  this  clarification  has  arisen 
which  we  would  be  happy  to  elaborate  at  another  time. 

Finally,  to  conclude,  as  a  small  grace  note  that  is  applicable  to 
those  that  provide  dispute  resolution  services  from  nonprofit  orga- 
nizations, we  hope  that  the  subcommittee  will  consider  the  rec- 
ommendation by  the  Administrative  Conference  that  agencies  em- 
ploy their  small  purchase  authority  to  contract  the  services  of 
neutrals  fi-om  nonprofit  entities  as  well  as  from  small  businesses. 
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More  of  the  provision  of  neutral  services  in  the  environmental  and 
public  policy  area  is  provided  by  neutrals  from  nonprofits  than 
from  for  profit  agencies,  and  the  Federal  Acquisition  Streamlining 
Act  has  caused  some  confusion  in  that  regard. 

So,  I  thank  you,  Mr,  Chairman,  for  this  opportunity. 

[The  prepared  statement  of  Ms.  Bingham  follows:] 

Prepared  Statement  of  Gail  Bingham,  President,  RESOLVE,  Inc. 

SUMMARY 

I  would  like  to  thank  the  Members  of  the  Subcommittee  for  this  opportunity  to 
comment  on  the  reauthorization  of  the  Administrative  Dispute  Resolution  Act.  My 
name  is  Gail  Bingham,  and  I  am  the  president  of  RESOLVE,  Inc.,  a  non-profit,  neu- 
tral, dispute  resolution  organization  located  in  Washington,  DC. 

As  private  providers  of  dispute  resolution  services  and  as  analysts  of  the  field, 
RESOLVE  stronglv  supports  tne  reauthorization  of  the  Administrative  Dispute  Res- 
olution Act  (ADRA).  Simply  making  its  provisions  permanent  would  be  very  bene- 
ficial to  the  increased  ana  effective  use  of  alternative  dispute  resolution  (ADR)  proc- 
esses. Specific  reasons  for  this  are  outlined  below. 

In  addition,  if  the  Subcommittee  considers  amendments  to  the  ADRA  to  improve 
its  clarity  or  effectiveness,  our  experience  suggests  that  the  following,  fairly  modest 
changes  are  worthy  of  consideration.  These  would  include  making  explicit  that: 

1.  neutrals  employed  by  small,  not-for-profit  organizations  be  included  in 
agencies'  small  purchase  authority  under  the  Federal  Acquisition  Streamlining 
Act; 

2.  information  protected  under  the  confidentiality  provisions  in  the  Act  also 
is  exempt  from  disclosure  under  the  Freedom  of  Information  Act; 

3.  the  Act  is  applicable  to  cases  in  or  headed  to  litigation  in  federal  court,  not 
just  to  administrative  proceedings; 

4.  the  Act  is  applicaole  to  ADR  proceedings  other  than  under  the  Administra- 
tive Procedures  Act  (e.g.  if  Congress  specifies  an  ADR  process  in  separate  legis- 
lation); 

5.  the  Act  is  applicable  to  cases  to  resolve  federal  claims,  where  the  ADR 
process  is  encouraged  and  supported  financially  by  a  federal  agency  and  where 
the  agency  will  benefit  from  a  settlement  of  the  claims,  but  where  the  federal 
agency  may  not  be  directly  involved  in  the  process; 

6.  the  confidentiality  provisions  apply  to  state  court  proceedings  for  stats 
claims  that  involve  the  same  facts  and  circumstances  as  in  the  federal  claim 
for  which  the  ADR  proceeding  is  taking  place;  and 

7.  if  the  Act  is  reauthorized  with  a  sunset  provision,  it  does  not  invalidate 
the  confidentiality  provisions  for  cases  initiated  or  completed  under  the  Act. 

These  suggestions  are  discussed  in  more  detail  below. 

INTRODUCTION 

RESOLVE  was  founded  in  1977  to  provide  dispute  resolution  services  for  environ- 
mental and  other  public  poUcy  disputes  and  to  conduct  research  and  education  to 
gromote  the  effective  use  of  alternative  dispute  resolution  processes.  Since  1986, 
ESOLVE  has  managed  a  roster  of  mediators  for  the  U.S.  Environmental  Protection 
Agency,  who  provide  neutral  dispute  resolution  services  for  negotiated  ruleniaking 
efforts,  policy  dialogues,  Superfiind  and  other  enforcement  cases,  and  a  variety  of 
public  meetings.  Currently,  we  are  mediating  disputes,  facilitating  consensus  build- 
ing processes,  or  providing  training  in  dispute  resolution  with  funding  from  EPA, 
the  U.S.  Agency  for  International  Development,  the  Department  of  Commerce  Na- 
tional Oceanic  and  Atmospheric  Administration,  the  Department  of  Energy,  the  De- 
{)artment  of  the  Interior,  the  Department  of  Transportation,  and  the  Tennessee  Val- 
ey  Authority,  along  with  numerous  state  agencies,  associations,  public  interest 
groups,  and  other  private  organizations. 

I  have  been  a  practicing  mediator  for  over  15  years  and  am  the  author  of  many 
publications  in  the  field  of  alternative  dispute  resolutions  including  the  first,  com- 
prehensive, empirical  study  of  environmental  mediation  published  in  1986,  entitled 
Resolving  Environmental  Disputes:  A  Decade  of  Experience,  and  a  1994  study  on  me- 
diation of  water  disputes  for  the  U.S.  Agency  for  International  Develooment,  enti- 
tled Resolving  Water  Disputes:  Conflict  and  Cooperation  in  the  United  States,  the 
Near  East,  and  Asia. 

I  have  mediated  three  negotiated  rule  making  efforts,  two  for  EPA  and  one  for 
the  Federal  Trade  Commission.  In  addition,  I  served  as  the  mediator  of  recent  nego- 
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tiations  on  water  allocation  issues  in  western  Nevada  at  the  request  of  Senator 
Harry  M.  Reid,  and  I  have  mediated  numerous  policy  dialogues  and  consensus 
building  efForts  on  such  diverse  issues  as  drinking  water  standards,  wetlands,  wa- 
tershecT  management,  solid  and  hazardous  waste,  the  information  highway,  eco- 
nomic development,  cosL^nefit  analysis,  pesticide  export  issues,  and  toxic  sub- 
stances control. 

Importance  of  Reauthorizing  the  ADRA  and  Making  Its  Provisions  Permanent 

The  provisions  of  the  ADRA  are  of  significant  importance  to  the  use  of  mediation 
and  otner  ADR  procedures.  RESOLvE's  experience  is  primarily  with  complex, 
multiparty  environmental  and  other  public  policy  matters,  where  mediation  and 
other  ADK  processes  have  been  employed  in  hundreds,  if  not  thousands  of  cases, 
and  where  interest  continues  to  grow.  Reauthorization  of  the  Act  would  benefit  the 
continued  and  effective  use  of  these  dispute  resolution  tools. 

First,  the  ADRA  establishes  clear  definitions  for  ADR  processes.  This  seemingly 
obvious  step  is  an  important  one,  in  that  it  provides  parties  to  disputes  a  minimum 
of  consistency  of  terms  and  practice  which,  in  turn,  ensures  greater  reliability  that 
parties  will  get  the  procedure  they  are  seeking. 

Second,  the  ADRA  makes  agency  authority  to  use  ADR  procedures  explicit  and 
encourages  their  use.  Although,  as  noted  in  reports  of  the  Administrative  Con- 
ference of  the  United  States  (ACUS),^  federal  agencies  have  always  had  the  author- 
ity to  use  nonbinding  ADR  processes,  experience  suggests  that  agencies  have  had 
more  confidence  to  undertake  ADR  initiatives  in  a  wide  range  of  matters  because 
of  the  Act. 

Third,  and  perhaps  most  important  to  private  parties  and  mediators,  the  ADRA 
establishes  clear  confidentiality  rules.  We  have  found  that  the  Act's  confidentiality 
provisions  have  been  helpful  in  three  ways. 

The  Act  creates  a  legal  obligation  for  neutrals  to  protect  confidential  informa- 
tion. Most  neutrals  voluntaruy  honor  the  ethical  obligation  to  maintain  con- 
fidentiality, but  this  legal  requirement  reassures  concerned  parties  and  main- 
tain discipline  in  the  field. 

The  Act  also  helps  answer  parties'  questions  about  what  tools  we  have  as 
neutrals  to  protect  ourselves  from  being  forced  throudi  litigation,  by  parties  to 
or  outside  the  ADR  process,  to  disclose  confidential  information. 

Finally,  it  has  been  useful  in  government  contracting  for  dispute  resolution 
services.  Standard  contracting  language  creates  rights  for  the  government  for 
all  work  products  or  "data"  generated  under  a  contract.  Parties  to  disputes  want 
assurance  that  neutrals  funded  under  government  contracts  can't  be  forced  to 
provide  the  funding  agency  with  confidential  information  shared  with  the  neu- 
tral as  part  of  his  or  ner  dispute  resolution  services.  As  noted  in  Footnote  60 
of  the  ACUS  report,  2  government  agencies  should  avoid  possible  confidentiality 
problems  by  deleting  these  standard  clauses.  The  Act  provides  a  credible  source 
of  alternate  language  for  contracts  with  private  neutrals. 
Fourth,  the  ADRA  encourages  greater  use  of  ADR  by  federal  agencies,  but  does 
so  recognizing  the  need  for  flexibility  on  an  agency  by  agency  basis  bv  requiring  the 
appointment  of  an  ADR  Specialist  and  a  plan  for  how  the  agency  will  use  ADR  but 
without  prescribing  what  tnat  plan  should  be. 

Possible  Modifications  to  the  ADRA 

Generally  RESOLVE  supports  the  legislative  changes  recommended  by  ACUS  in 
its  February  1995  report  entitled  Toward  Improved  Agency  Dispute  Resolution.  Im- 
plementing the  ADR  Act.  ^  In  our  view,  however,  making  the  provisions  of  the  exist- 
ing Act  permanent  is  more  important  than  any  particular  change  at  this  time. 

Among  the  ACUS  recommendations,  we  hope  Congress  will  consider  seriously  the 
recommendation  that  "agencies  .  .  .  employ  their  small  purchase  authority  to  con- 
tract for  the  services  of  neutrals  from  not-for-profit  entities  as  well  as  small  busi- 
nesses." We  would  highlight  for  Congress's  attention  the  fact  that  virtually  all  of 
the  initial  woric  pioneering  mediation  of  environmental  and  other  public  policy  dis- 
putes was  done  by — and  more  than  half  of  today's  environmental  mediation  provid- 
ers still  are — non-profit  organizations.  Virtually  all  of  these  organizations  have  all 
of  the  characteristics  of  a  small  business,  except  that  they  are  not  "owned"  and, 
thus,  don't  qualify  as  small  businesses  for  federal  contracting  purposes.  Many,  such 


^See  Toward  Improving  Agency  Dispute  Resolution:  Implementing  the  ADR  Act,"  February 
1995. 

*  Toward  Improving  Agency  Dispute  Resolution:  Implementing  the  ADR  Act,"  February  1995, 
p.  43. 

3  RESOLVE'S  comments  are  directed  primarily  to  mediation  processes.  As  we  have  limited  ex- 
perience with  the  arbitration  provisions,  I  have  not  addressed  them  in  these  comments. 
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as  RESOLVE,  also  are  controlled  by  women,  and  others  are  controlled  by  minorities. 
Although  the  Federal  Acquisition  Streamlining  Act  provides  important  simplifica- 
tion for  contracting  with  neutrals,  clarification  bj^  Congress  that  these  contracts 
should  not  be  limited  to  small  businesses  would  maintain  access  by  federal  agencies 
to  the  fiill  range  of  experienced  providers  of  neutral,  dispute  resolution  services. 

Also,  we  would  highlight  the  ACUS  recommendation  regarding  the  relationship  of 
the  ADRA  to  the  Freedom  of  Information  Act.  Currently,  the  potential  for  inconsist- 
ency exists  between  the  ADRA  and  the  Freedom  of  Information  Act,  in  that  Section 
574(j)  provides  that  section  574  not  be  considered  a  basis  for  exemption  of  disclosure 
under  FOIA.  Thus,  in  some  cases,^  separate  tests  to  protect  confidential  information 
may  have  to  be  employed  for  claims  under  FOIA.  This  can  create  uncertainty  for 
potential  parties  to  ADR  proceedings,  and  create  concerns  that  may  reduce  the  use 
of  these  tools.  We  believe  that  the  ACUS  recommendation  for  amendment  would  es- 
tablish more  consistent,  and  beneficial,  confidentiality  policy,  without  changing  the 
Eublic's  right  to  obtain  information  that  would  be  available  as  if  no  ADR  process 
ad  been  utilized. 

In  addition  to  the  ACUS  recommendations,  based  on  our  experience  particularly 
in  EPA  enforcement  cases,  five  other  issues  exist  on  which  Congress  could  provide 
clarification. 

1.  Applicability  of  confidentiality  provisions  to  cases  in  or  headed  to  litigation  in 
federal  court.  Because  the  ADRA  amends  the  Administrative  Procedures  Act,  some 
attorneys  have  raised  questions  about  the  applicability  of  the  Act,  and  particularly 
its  confidentiality  protections,  to  cases  in  litigation  or  that  will  be  litigated  if  not 
settled,  not  just  to  administrative  proceedings.  RESOLVE  and  other  neutrals  cur- 
rently are  mediating  enforcement  cases  involving  the  U.S.  Environmental  Protection 
Agency,  which  are  in  litigation.  The  confidentiality  provisions  in  the  agreement  to 
mediate  signed  by  aU  parties  and  the  mediator  includes  a  reference  to  the  ADRA 
confidentiality  provisions.  The  parties,  by  contract,  intend  to  have  these  provisions 
apply  to  the  case,  however,  this  has  never  been  tested.  Clarification  by  Congress 
that  these  provisions  are  applicable  would  reduce  uncertainties  for  the  parties  and 
private  neutrals. 

2.  Applicability  to  ADR  proceedings  other  than  under  the  Administrative  Proce- 
dures Act.  In  some  cases,  agencies  are  employing  neutrals  to  implement  specific  pro- 
visions of  federal  legislation,  e.g.  a  Congressional  requirement  that  the  Department 
of  Education  conduct  a  negotiated  rulemaking  on  provisions  of  the  student  loan  pro- 
gram, and  a  requirement  under  the  Marine  Mammal  Protection  Act  that  the  Na- 
tional Marine  Fisheries  Service  form  committees  to  build  consensus  where  possible 
on  ways  to  reduce  the  "incidental  take"  of  certain  marine  mammals  during  commer- 
cial fishing  operations.  When  RESOLVE  was  selected  to  provide  the  mediation  serv- 
ices for  the  mtter,  we  suggested  using  the  ADRA  confidentiality  provisions  in  our 
contract.  In  the  end,  we  crafted  separate  wording  because  of  questions  raised  about 
the  applicability  of  the  ADRA. 

3.  Applicability  to  cases  to  resolve  federal  claims,  where  the  ADR  process  is  encour- 
aged and  supported  financially  by  a  federal  agency  and  where  the  agency  will  benefit 
from  a  settlement  of  the  claims,  out  where  the  federal  agency  may  not  be  directly  in- 
volved in  the  process.  We  have  encountered  some  private  parties  that  are  unwilling 
to  rely  on  ADRA  because  there  are  open  questions  about  the  applicability  of  the  Act 
and  tne  interpretation  of  the  confidentiality  protection  afforded  by  the  Act.  For  ex- 
ample, in  a  Superfund  enforcement  case  two  private  parties  declined  EPA's  offer  to 
use  a  mediator  because  of  uncertainty  about  the  applicability  of  the  confidentiality 
provisions  under  the  Act. 

4.  Applicability  of  confidentiality  provisions  to  state  court  proceedings  for  state 
claims  involve  the  same  facts  and  circumstances  as  in  the  federal  claim  for  which 
the  ADR  proceeding  is  taking  place.  EPA  was  having  difliculty  settling  a  case  with 
two  PRPs  because  they  were  unable  to  settle  the  disputes  between  tnem  that  did 
not  directly  involve  the  government.  EPA  asked  us  to  mediate  the  dispute  between 
two  PRPs.  At  the  time,  a  state  court  action  was  pending  against  these  two  PRPs 
for  claims  arising  out  of  the  same  facts  and  circumstances.  Thus,  information  that 
would  be  used  for  settlement  was  potentially  discoverable  by  the  state  court  plain- 
tiffs. The  confidentiality  of  the  mediation  process  was  critical  to  a  full  and  open  dis- 
cussion of  settlement  possibilities  as  the  two  PRPs  did  not  want  to  provide  the  state 
court  parties  with  a  single  source  for  discoverable  information.  The  two  PRPs  de- 
cided not  use  mediation  Tor  three  reasons.  First,  there  was  a  question  whether  the 
Act  and,  therefore,  its  confidentiality  provisions  applied  to  the  mediation  process  be- 
cause EPA  would  not  be  involved  directly  in  the  process  and  the  Act  did  not  explic- 


*E.g.  where  government  neutrals  are  involved  or  when  the  contract  language  for  a  private 
neutral  contains  standard  clauses  about  government  ownership  of  data 
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itly  provide  for  use  of  mediation  under  those  circumstances.  Second,  even  if  the  Act 
was  held  to  be  applicable,  there  was  a  question  whether  the  ADRA  confidentiality 
provisions  would  be  recognized  by  the  state  court  hearing  the  related  matter.  Fi- 
nally, there  was  a  question  about  what  would  happen  if  the  confidentiality  provi- 
sions in  the  Act  connicted  with  confidentiality  provisions  under  the  law  of  the  state 
where  the  other  action  was  pending.  It  is  important  to  eliminate  these  types  of  un- 
certainties to  foster  greater  use  of  ADR  under  the  Act. 

5.  If  the  Act  is  reauthorized  with  a  sunset  provision,  it  does  not  invalidate  the  con- 
fidentiality provisions  for  cases  initiated  or  completed  under  the  Act.  RESOLVE's  ex- 
perience with  the  ADRA  during  these  initial  years  leads  us  to  conclude  that  it  mer- 
its reauthorization  on  a  permanent  basis.  If  Congress  elects  to  reauthorize  the  Act 
for  a  limited  number  of  years  to  allow  further  reassessment  of  its  provisions,  we 
urge  that  Congress  be  explicit  that  the  definitions  and  confidentiality  provisions  of 
the  Act  continue  to  apply  for  cases  initiated  or  completed  under  the  Act.  Environ- 
mental and  other  public  policy  matters  often  are  very  long  lived.  A  Superfund  site, 
for  example,  may  oe  in  administrative  proceedings  and  litigation  for  many  years, 
and  ground  water  pumping  and  other  implementation  actions  may  require  oversight 
for  decades.  Protecting  the  confidentiality  of  ADR  proceedings  undertaken  to  solve 
disputes  at  various  stages  of  overall  work  concerning  the  site  will  eliminate  uncer- 
tainty and  concerns  about  the  future  for  parties  considering  neutral  services. 

CONCLUSION 

I  want  to  thank  the  Members  of  the  Subcommittee  on  Commercial  and  Adminis- 
trative Law  again  for  this  opportunity  to  comment  on  the  reauthorization  of  the  Ad- 
ministrative Dispute  Resolution  Act.  This  Act  was  an  important  milestone  in  the  in- 
creased and  more  effective  use  of  ADR  procedures  in  federal  government.  The  use 
of  ADR  procedures  has  increased  widely  over  the  past  five  years  and  in  a  diverse 
array  of  matters  from  contracting  disputes  to  policy  dialogues  and  EEOC  complaints 
to  Superfund  enforcement  matters.  RESOLVE's  experience  is  with  complex  environ- 
mental and  public  policy  cases,  in  which  the  benefits  of  mediation  and  other  consen- 
sus-building processes  include  both  reduced  transaction  costs  of  protracted  litigation 
and  implementation  of  broadly  supported  solutions  to  significant  public  issues.  Re- 
authorization of  the  ADRA  will  provide  an  important  legal  framework  to  encourage 
and  guide  the  efTective  use  of  alternative  dispute  resolution  in  these  matters. 

Mr.  Gekas.  Yes,  we  thank  you,  and  we  hope  to  engage  in  a  little 
colloquy  a  little  later  on,  if  we  can.  We  will  now  turn  to  Mr.  Diggs. 

STATEMENT  OF  JAMES  C.  DIGGS,  VICE  PRESIDENT  AND 
ASSISTANT  GENERAL  COUNSEL,  TRW,  INC. 

Mr.  DiGGS.  Thank  you,  Mr.  Chairman.  My  name  is  Jim  Diggs, 
and  I  am  a  vice  president  and  assistant  general  counsel  at  TRW. 

TRW  is  a  multimillion-dollar  automotive,  space,  and  defense  and 
information  services  company.  We  supply  satellites,  complex  com- 
puterized systems,  and  engineering  services  to  the  Federal  Govern- 
ment. We  have  been  a  government  contractor  since  the  1950's,  and 
based  on  sales,  the  Federal  Government  is  our  largest  customer. 
Therefore,  TRW  has  a  very  strong  vested  interest  in  the  reauthor- 
ization of  the  Administrative  Dispute  Resolution  Act.  We  believe 
that  it  is  important  for  the  Federal  Government  to  foster  the  use 
of  mediation,  arbitration,  and  other  alternate  means  to  resolve  gov- 
ernment contract  disputes.  The  effective  use  of  these  processes  and 
procedures  can  be  instrumental  in  resolving  the  most  contentious 
dispute.  We  have  found  it  to  be  helpful  in  a  number  of  ways. 

First,  the  parties  can  use  ADR  to  establish  a  fresh  start.  In  ADR 
process  the  parties  tend  to  focus  on  the  key  issues.  In  some  cases 
they  will  seek  the  help  of  other  individuals  in  their  respective  orga- 
nizations who  have  not  been  directly  involved  in  a  particular  dis- 
pute. These  individuals  can  take  a  fresh  look  at  the  strengths  and 
weaknesses  of  their  party's  position,  and  thereby  brin^  a  higher 
level  of  objectivity  into  the  particular  fray.  Sometimes  just  begin- 
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ning  the  ADR  process  itself  can  be  therapeutic.  It  can  bring  a  posi- 
tive change  of  attitude  in  each  of  the  parties.  Now  you  are  working 
together  to  try  to  find  a  solution  rather  than  fighting  about  a  par- 
ticular set  of  issues.  It  changes  the  focus  of  the  parties  which  can 
really  be  the  turning  point  in  resolving  various  types  of  disputes. 

Second,  the  cost  of  litigating  claims  can  be  staggering.  Even  at 
the  Board  of  Contract  Appeals,  where  we've  participated  on  several 
occasions,  the  cost  of  litigating  is  daunting.  We've  spent  millions  of 
dollars,  for  example,  on  one  particular  case  just  in  the  process  of 
litigating  before  we  can  even  resolve  it.  Both  sides,  that  is,  the  Fed- 
eral Government  and  the  Federal  contractors,  can  save  significant 
sums  of  money  by  using  the  ADR  process,  the  focus  on  the  key  is- 
sues to  resolve  or  at  least  to  narrow  the  scope  of  a  particular  dis- 
pute. 

Third,  alternate  dispute  resolution  processes  can  act  to  minimize 
administrative  delays.  Matters  before  the  Board  can  at  times  take 
years  to  resolve,  and  by  that  time  the  interest  of  both  parties  can 
change  fundamentally.  In  an  ADR  process,  the  parties  can  struc- 
ture the  schedule  of  events  such  that  the  matter  can  indeed  be  re- 
solved in  a  timely  fashion. 

And,  for  these  reasons,  I  would  urge  you  to  support  the  reauthor- 
ization of  the  act,  and  I'd  like  to  thank  you  for  this  opportunity  to 
testify. 

[The  prepared  statement  of  Mr.  Diggs  follows:] 

Prepared  Statement  of  James  C.  Diggs,  Vice  President  and  Assistant 
General  Counsel,  TRW,  Inc. 

Mr.  Chairman  and  members  of  the  Subcommittee,  thank  you  for  the  opportunity 
to  appear  before  you  todav  to  urge  your  support  for  the  reauthorization  of  the  Ad- 
ministrative Dispute  Resolution  Act  ("ADRA '). 

My  name  is  James  C.  Diggs  and  I  am  a  Vice  President  and  Assistant  General 
Counsel  for  TRW  Inc.  ("TRW"),  TRW,  headquartered  in  Cleveland,  Ohio,  is  a  com- 
pany that  provides  high-technology  products  and  services  worldwide  in  the  auto- 
motive, space  and  de^nse  and  information  systems  and  services  industries.  The 
company's  revenues  in  1994  were  in  excess  of  $9  billion. 

Products  and  services  in  TRWs  space  and  defense  segment,  which  accounted  for 
approximately  28%  of  TRW's  total  sales  in  1994,  are  sola  and  distributed  principally 
to  the  United  States  Government.  This  segment  of  TRW's  business  includes  space- 
craft, computer  software,  systems  engineering  support  services  and  electronic  sys- 
tems and  services. 

As  one  of  the  U.S.  Government's  principal  contractors.  TRW  has  a  vested  stake 
in  the  reauthorization  of  the  ADRA.  Our  company  has  experienced,  first  hand,  the 
tremendous  costs,  expenses  and  delays  associated  with  protracted  contractual  dis- 
putes With  the  U.S.  Government. 

Over  the  years,  TRW  and  its  competitors  have  been  awarded  major  government 
contracts  to  design,  build  and  provide  engineering  services  for  advanced,  high-tech- 
nology systems  for  defense  and  nondefense  applications.  Successful  procurements  in- 
volving these  products  and  services  require  a  nigh  degree  of  ongoing  cooperation  be- 
tween the  U.S.  Government  and  its  contractors.  In  many  cases,  the  Government 
seeks,  and  contractors  attempt  to  provide,  products  and  services  that  incorporate 
the  latest  technological  advances.  The  Gk)vemment  may  be  the  first  to  have  a  use 
able  product  or  service  developed  in  the  laboratory. 

Under  these  circumstances,  it  is  understandable  that  contractors  and  Government 
customers  may  have  misunderstandings  and  disagreements  about  the  requirements 
of  the  contract.  At  the  outset,  the  parties,  at  the  policy  making  level,  may  be 
unjustifiably  optimistic  about  the  extent  to  which  the  contractor  can  meet  all  of  the 
Government  customer's  stated,  and  sometimes  unstated,  objectives.  This  "conspiracy 
of  optimism"  can  lead  to  later  disputes  involving  unmet  expectations,  cost  overruns 
and  schedule  delays. 

As  a  starting  point,  the  procedures  in  the  Contract  Disputes  Act  are  a  recognized 
and  well  understood  means  for  resolving  these  disputes.  The  contractor's  ability  to 
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appeal  a  contracting  officer's  adverse  decision  to  the  appropriate  Board  of  Contract 
Appeals  provides  the  contractor  with  an  administrative  forum  to  pursue  its  claims. 
However,  just  as  in  the  case  of  commercial  litigation,  it  is  now  recognized  that  both 
parties  in  an  administrative  government  contracts  dispute  (i.e.,  the  U.S.  Govern- 
ment and  the  contractor)  should  have  other  authorizea  forums  for  resolving  their 
claims. 

A  mediation  or  arbitration  proceeding,  for  example,  if  structured  properly,  can 
bring  the  adverse  parties  together  and  help  them  find  creative  ways  to  resolve  their 
dispute.  At  the  Board  of  Contract  Appeals,  the  parties  are  more  likely  to  develop 
ana  pursue  hardened,  adversarial  positions  on  issues,  which  tend  to  make  settle- 
ment discussions  very  difficult.  Shifting  the  forum  to  a  mediation  or  arbitration  pro- 
ceeding may  open  the  lines  of  communications  and  may  cause  the  parties  to  take 
a  fresh,  more  objective  look  at  each  side's  position.  This,  in  itself,  is  a  first  step  to 
resolving  the  dispute.  Moreover,  since  these  proceedings  are  nonbinding,  the  parties 
will  have  an  opportunity  to  evaluate  the  relative  strengths  and  weaknesses  of  their 
respective  positions  as  presented  to  an  unbiased  third  party,  without  prejudicing 
their  right  to  pursue  their  claims  before  the  Board.  This,  hopefully,  will  lead  to  a 
more  reasoned  approach  by  each  party  at  an  earlier  stage  in  the  process. 

Another  factor  that  favors  the  reauthorization  of  the  ADRA  is  the  high  cost  of  liti- 
gation. Even  at  the  Board  of  Contract  Appeals,  the  cost  to  each  side  of  pursuing  and 
defending  contract  claims  can  be  staggering. 

The  total  cost  of  collecting  and  organizing  documents,  taking  witness  depositions, 
filing  motions,  hiring  experts,  preparing  and  conducting  the  hearing,  pursuing  an 
appeal,  etc.,  can,  in  a  complicated  matter,  be  more  than  $1  million.  Further  com- 
plications can  arise  when  the  contract  has  been  performed,  in  part,  outside  the  Unit- 
ed States,  or  when  the  individuals  involved  in  contract  performance  are  subse- 
quently assigned  other  duties  or  are  no  longer  employees  of  either  party.  In  those 
situations,  costs  can  escalate  dramatically  as  the  parties  attempt,  after  the  fact,  to 
collect  the  relevant  documents  and  to  reconstruct  the  circumstances  surrounding  the 
dispute. 

On  the  other  hand,  the  cost  of  a  mediation  or  arbitration,  while  not  insignificant, 
can  be  managed  so  that  the  amounts  expended  are  directed  toward  providing  the 
decision  maker  with  only  those  facts  and  legal  principles  that  are  directly  germane 
to  resolving  the  dispute.  The  parties  are  more  willing  in  a  mediation  or  arbitration 
to  tailor  their  presentations  to  address  the  core  issues  involved  in  the  dispute,  rath- 
er than  pursuing  each  and  every  contentious  issue. 

Delays  in  resolving  government  contract  disputes  can  take  their  toll  on  both  par- 
ties. Claims  brought  before  the  Board  of  Contract  Appeals  can  take  years  to  be  re- 
solved. By  that  time,  the  benefit  to  either  party  of  resolving  the  dispute  may  be  of 
little  significance.  More  important,  the  detriments  associated  with  the  delay  may  be 
more  devastating  to  the  parties  than  the  ramifications  of  the  Board's  final  decision. 

Reauthorization  of  the  ADRA  will  provide  the  U.S.  Government  and  the  federal 
contractor  community  with  the  option  to  mediate  or  arbitrate  disputes  in  order  to 
minimize  administrative  delays  and  their  adverse  impact  on  the  administration  of 
the  contract. 

For  these  reasons,  I  urge  the  Subcommittee  to  support  the  reauthorization  of  the 
ADRA.  Reauthorization  of  this  act  will  ensure  that  the  U.S.  Government  and  federal 
contractors  will  have  a  viable,  alternate  means  to  resolve  contract  disputes. 

Thank  you  for  this  opportunity  to  testify. 

Mr.  Gekas.  Yes,  and  I  thank  you.  And  Mr.  Diggs,  the  case  that 
you  said  that  involved  millions  of  dollars  or  a  million  dollars  or  so, 
which  you  have  incurred  litigation  costs  to  that  amount,  was  that 
ever  contemplated  for  a  dispute  resolution  under  these  provisions? 
Could  it  have  been? 

Mr.  Diggs.  In  one  case,  we  incurred  almost  a  million  dollars  be- 
fore we  got  to  the  point  of  a  dispute  resolution.  What  happens,  or 
can  happen,  is  that  parties  can  be  at  such  varying  ends  of  the  spec- 
trum that  you  can't  find  a  way  to  bridge  the  gap.  Normally,  it  can 
involve  millions  of  dollars  where  one  side  is  willing  to  settle  at  $3 
million  and  the  other  side  is  looking  for  $12  million,  and  you  can't 
find  a  way  to  bring  the  parties  together.  So,  sometimes  you  end  up 
spending  significant  sums  of  money  before  the  parties  are  willing 
to  come  together  and  talk  about  ADR  processes. 
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Mr.  Gekas.  And  if  it  did  happen  at  that  time,  you  would  still 
have  to  reach  an  agreement  to  enter  into  an  arbitration  or  a  medi- 
ation. 

Mr.  DiGGS.  Absolutely. 

Mr.  Gekas.  And,  in  other  words,  it  is  not  alwavs  the  case  that 
as  soon  as  there  is  a  dispute,  you  turn  to  ADR  tor  that — or  con- 
template using  ADR  right  at  the  start. 

Mr.  DiGGS.  I  think  that  is  right.  What  happens  is,  in  a  govern- 
ment contract  dispute,  the  first  thing  that  normally  happens  is  that 
you  ask  the  contracting  officer  for  a  final  decision.  And  that  is 
where  you  are  discussing  the  issue  with  the  contracting  officer. 
That  contracting  officer  will  then  issue  a  final  decision  either  ac- 
cepting part  of  your  claim,  denying  part  of  it,  et  cetera.  Then  you 
have  to  decide  from  that  point  whether  you  can  try  to  resolve  it. 
You  will  find  that  the  business  people  on  both  sides  are  continuing 
to  talk  and  are  continuing  to  submit  additional  information  about 
the  nature  of  your  claims,  about  the  issues  in  dispute.  But  then  you 
have  to  decide  whether  you  are  going  to  pursue  the  claim  before 
the  Board  of  Contract  Appeals,  and  that  indicates  another  level  of 
seriousness.  And  so,  you  then  file  the  claim  before  the  Board  of 
Contract  Appeals.  It  still  provides  you  with  a  mechanism  to  pursue 
ADR.  You  can  do  that  in  parallel  with  each  of  the  processes.  In 
some  cases,  the  government  is  unwilling  to  pursue  ADR  at  the  out- 
set; in  other  cases  it's  the  contractor.  But  at  some — ^you  know,  after 
you  have  beaten  each  other  up  enough  sometimes,  you've  had 
enough  opportunity  to  fully  ventilate  all  the  issues,  cooler  heads 
will  sit  down  and  say,  "Let's  talk  about  ADR,"  in  a  serious  way. 

Mr.  Gekas.  Ms.  Bingham,  you  recommend  the  recommendation 
of  ACUS,  the  Administrative  Conference  of  the  United  States,  to 
allow  the  agencies  to  turn  to  nonprofit  mediation  services  rather 
than  small  business,  or  at  least  to  give  them  a  shot  at  it.  Is  that 
correct?  Was  there  a  bias  prior  to  that  recommendation  or  a  piece 
of  data  that  indicated  that  it  was  going  to  small  business,  but  not 
to  the  nonprofit?  What  brought  about  the — I  don't  remember  that 
recommendation  in  the  ACUS  report. 

Ms.  Bingham.  We  understand  that  this  happened  as  an  unin- 
tended consequence  of  the  Federal  Acquisition  Streamlining  Act, 
which  raised  the  ceiling  for  the  kind  of  simplified  contracting  provi- 
sions that  Mr.  Harter  spoke  about  earlier.  But  in  doing  so,  it  ap- 
pears that  rules  for  the  setasides  for  small  businesses  went  along 
with  this  increased  ceiling  to  $100,000  for  streamlined  government 
contracting.  Therefore,  although  it  was  never  intended  in  the  Ad- 
ministrative Dispute  Resolution  Act,  it  seems  to  have  been  a  com- 
plication that  has  arisen. 

In  the  ACUS  report  in  February  of  this  year,  they  noted  this 
complication.  They  said,  and  we  agree,  that  it  was  probably  an  un- 
intended consequence  that  as  the  committee  takes  up  the  reauthor- 
ization of  the  ADRA,  it  might  note  that  the  Federal  Government 
should  be  allowed  to  obtain  the  full  range  of  experienced  providers 
and  not  have  this  limitation. 

Mr.  Gekas.  You  contemplate  that  we  try  to  add  a  provision  to 
the  act  on  that  score  or  just  want  us  to  note  our  interest 

Ms.  Bingham.  It  would  be  helpful  to  add  a  provision  to  the  act, 
but  I  don't,  wouldn't 
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Mr.  Gekas.  I  don't  know  how  we  could  do  that. 

Mr.  Harter.  The  problem  that  arises,  as  I  understand  it,  is  that 
the  Federal  Acquisition  Streamlining  Act  raises  the  ceiling  for  pur- 
chase orders  to  small  businesses.  The  problem  is  that  it  is  that  it 
then,  in  turn,  defines  small  businesses  as  only  being  for  profit  orga- 
nizations, and  so  I  think  that  it  was  quite  unintentional  in  this 
area  to  exclude  nonprofit  providers  of  which,  as  Ms.  Bingham 
points  out,  there  are  a  lot  of  them  here. 

Mr.  Gekas.  That  would  require  an  amendment  to  that  act. 

Mr.  Harter.  Or  you  could  say  that  for  purposes  of  this  act — I 
don't  know;  that's  probably  right. 

Mr.  Gekas.  Why  don't  you  become  counsel  for  this  committee? 

[Laughter.] 

Mr.  Gekas.  Does  the  gentleman  from  Illinois  wish  to  examine 
the  witnesses? 

Mr.  Flanagan.  I  thank  the  Chair.  I  thank  the  panel.  I  have  no 
questions. 

Mr.  Gekas.  I  have  one  other  question. 

Mr.  Flanagan.  If  you'd  like  to  make  a  comment 

Mr.  Harter.  I  was  just  getting  all  geared  up  for  the  constitu- 
tional issue  here. 

Mr.  Flanagan.  I'll  happily  explore  it  with  you.  I  think  that  when 
the  representative  of  the  Attorney  General  left  he  wasn't  particu- 
larly happy  with  my  view  on  the  constitutional  issue. 

[Laughter.] 

Mr.  Flanagan.  The  Attorney  General  happy  with  the  members 
of  the  Judiciary  Committee  is  indeed  an  uncommon  occurrence, 
but 

[Laughter.] 

Mr.  Flanagan.  To  say  so  publicly  is  probably  a  little  out  of  place, 
but  that's  OK.  Actually,  I  think  it  is — the  chairman  and  I  were 
talking  on  the  way  over  to  vote  that  I  think  that  the  best  question 
is  whether  the  employment  clause  does  have  efficacy  here,  and  as 
the  chairman  correctly  pointed  out  in  his  esteemed  spot  in  the  back 
of  the  elevator  crowded  with  18  other  Members,  that  provided  that 
there  is  some  ultimate  way  to  reach  to  the  court,  that  you  could 
read  the  appointment  clause  in  such  a  way  as  to  say  that  it  has 
been  effective. 

Mr.  Harter.  Well,  I  think  that — I  testified  in  this  same  spot  five 
years  ago,  and  our  analysis  is  in  the  record  of  the  original  enact- 
ment, that  I  really  think  that  the  controlling  case  here  for  this  very 
limited  issue  is  Morrison  v.  Olson,  which  defines  when  you  even 
have  to  have  an  officer  of  the  United  States  and  just  who  an  officer 
is.  And  it  goes  through  the  five  criteria:  limited  in  scope,  limited 
in  duration,  limited  in  appointment,  limited  in  power,  which 
strikes  me  as  just  fitting  an  arbitrator  to  a  tee,  and  that  under 
what  I  view  as  controlling  case  law,  that  the  Supreme  Court  has 
said  that  the  appointments  clause  does  not  apply  to  somebody  with 
this  narrow  jurisdiction. 

Mr.  Flanagan.  So  you  would  even — ^your  esteemed  person  com- 
ing in  would  take  it  so  far  as  to  say  that  you  don't  even  have  to 
go  through  the  extrapolated  reason  of  reaching  a  court  resolution. 

Mr.  Harter.  That's  right. 
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Mr.  Flanagan.  It's  something  that  even  the  arbitrator  himself 
could  follow  up  in  the 

Mr.  Harter.  That's  right.  I  think  that  basically  the  very  same 
provisions  here  that  apply  to  the  special  counsel,  though,  as  upheld 
in  that  case  apply. 

Mr.  Flanagan.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  I  just  have  one  other  question.  I  took  a  note  here, 
and  I  don't  remember  whether  it  was  Ms.  Bingham  or  Mr.  Harter 
that  first  addressed  the  question  of — oh,  I  think  it  was  Mr. 
Harter — on  streamlining  the  neutral  process,  or  was  that  Ms.  Bing- 
ham? 

Mr.  Harter.  Both  of  us  are  interested  in  that  kind  of  thing. 

Mr.  Gekas.  What  do  you  suggest  we  do  there?  We  thought  it  was 
streamlined. 

Mr.  Harter.  I  don't  know  exactly  what  is  happening.  I  hear  a 
lot  of  talk  of  the  Federal  Acquisition  Streamlining  Act,  FASAL,  as 
it's  called.  And  yet,  it  doesn't  seem  to  be  such  a  facile  act,  in 
that 

Mr.  Flanagan.  That's  FASA,  not  FASAL. 

Mr.  Harter.  FASA,  that's  right,  but  whatever,  it  doesn't  seem  to 
have  had  much  effect  on  the  ground. 

Mr,  Flanagan.  That  would  be  a  concomitant  comment. 

[Laughter.] 

Mr.  Harter.  It  simply  has  been  difficult.  I  don't  know  whether 
it  needs  implementing  legislation  from  the  Office  of  Federal  Pro- 
curement Policy.  I  don't  know  whether  the  act  itself  is  not  clear. 
I  am  of  the  view  that  under  the  circumstances  we  have  here,  that 
you  are  talking  about  something  that  is  entirely  consensual,  that 
both  sides  need  to  agree  on  the  neutral.  Usually,  since  the  private 
sector  is  paying  half  the  cost  or  a  proportional  output  portion  of  the 
cost,  that  you  could  rely  on  one  of  two  means — independent  of  the 
Federal  Acquisition  Streamlining  Act.  One  is  simply  authorizing 
agencies  to  negotiate  with  neutrals  and  hire  anybody  that  they 
think  is  satisfactory,  very  much  as  the  financial  institutes  in  hiring 
lawyers.  I  think  another  way  it  could  be  done  would  be  to  go 
through  an  initial  round  of  qualifications  that  people  can  prove 
their  experience  and  abilities  and  then  allow  any  agency  to  simply 
select  anybody  off  that  roster  without  going  through  a  long  RFP 
process. 

Just  to  give  you  an  example,  one  of  the  ones  that  I  think  that 
Gail  mentioned,  an  RFP  that  came  out  was  about — what? — three 
quarters  of  an  inch  thick.  It  takes  you  a  day  to  read  the  damn 
thing.  And  if  you  are  indeed  a  small  business — I  mean  it  would 
take  at  least  a  week  or  two  to  contemplate  responding.  The  trans- 
action costs  are  simply  prohibitive  for  a  number  of  those  trans- 
actions. Some  of  the  umbrella  contracts  have  worked  fairly  well,  al- 
though even  there  an  interagency  transfers  to  use  it  can  take  up 
to  six  or  seven  months.  So  if  somebody  says,  "Gree,  let's  use  this 
new  whizbang  process  to  resolve  this  issue,"  and  then  their  lawyers 
say,  "Yeah,  that's  just  fine.  A  year,  you  can  be  up  and  running," 
it  just  sort  of  diminishes  your  ardor  for  using  this  process.  So  it 
really  is  having  an  adverse  effect  in  the  use  of  the  act. 

Mr.  Gekas.  Ms.  Bingham,  do  you  have  anything? 
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Ms.  Bingham.  There  may  be  two  variables  that  should  be  distin- 
guished. One  is  competition.  And  as  a  private  provider,  we  really 
nave  no  objection  to  competing.  We  think  that  we  offer  a  good  serv- 
ice, and  we'll  win  our  share.  There  is  a  healthy  dimension  to  com- 
petition that  government  contracting  could  foster.  The  second  di- 
mension, timing,  really  puts  a  burden  on  the  efficacy  of  dispute  res- 
olution processes.  I'm  not  sure  in  a  statutory  way  how  one  address- 
es how  lon^  it  takes  government  contracting  omcers  to  issue  con- 
tracts, but  it  is  important  to  note  the  irony  of  lengthy  contracting 
for  dispute  resolution  processes  whose  claim  is  to  resolve  matters 
not  only  better  but  faster. 

I  have  heard,  but  I'm  not  knowledgeable,  about  the  procedures 
in  the  Department  of  Justice  for  expert — obtaining  the  services  for, 
on  behalf  of  the  Federal  Government  for  expert  witnesses.  But  I 
am  told  by  attorneys  at  the  Justice  Department  that  they  are  con- 
sidering using  those  for  obtaining  the  services  of  neutrals  and  that 
might  provide  a  model,  although  I  haven't  looked  at  it. 

Mr.  Harter.  That's  the  Federal  Acquisition  Streamlining  Act. 

Mr.  Gekas.  If  you  learn  something,  you  might  want  to  submit  a 
memo  to  us  to  apprise  us 

Ms.  Bingham.  Yes,  sir. 

Mr.  Gekas.  I  want  to  say  that  the  two  panels  have  been  very 
helpful  in  what  they  have  offered  to  us  and  have  begun  the  process 
of  approval  of  reauthorization,  in  my  judgment,  because  I  think  the 
subcommittee  is  geared  toward  that  at  the  moment.  So  we  thank 
the  panel,  and  this  hearing  is  adjourned. 

[Whereupon,  at  4:14  p.m.,  the  subcommittee  adjourned.] 
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